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A Decade of Jundical Fusion in 
the Philippines 


BY HON. CHARLES SUMNER LOBINGIER, 
Judge of the Court of First Instance, Manila, P. I. 


T is now more than ten 
years since the begin- 
nings of legislation 
under American aus- 
pices in the Philip- 
pines. These were in 
the form of orders by 
the military governor, 
and some of them 
were not only elabo- 

rate, but have proven to be permanently 
valuable pieces of legislation. The civil 
marriage, ¢. g., was introduced and is 
still mainly regulated by what is officially 
known as general orders No. 68, promul- 
gated by the late General Otis. We shall 
observe more as we proceed. 

Following the military régime came a 
seven-year period of legislative activity 
on the part of the Philippine Commission, 
whose enactments aggregated, when the 
newly chosen assembly came to share the 
Commission’s powers on October 16, 
1907, no less than eighteen hundred acts. 
But back of all this lay a very consider- 
able volume of Spanish law, and the task 
of the courts has been to adjust, harmon- 
ize, and blend these two distinct systems 
not only of legislation, but of jurispru- 
dence. The attractiveness of this process 
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*Reprinted from Annual Bulletin of Comparative Law Bureau of 
American Bar Association. 


from both professional and _ scientific 
standpoints justifies a closer examination 
of the elements to be blended, and the re- 
sults. 


I]. The Spanish Remedial Law. 


The Code of Civil Procedure which 
Spain provided for the Philippines was 
an elaborate and scientific piece of legis- 
lation, but these very characteristics tend- 
ed to make it unsatisfactory in the Archi- 
pelago. There were many complaints of 
delay. Almost every sort of an order, 
even if interlocutory, was appealable. It 
was a common belief among merchants 
and business men that the most meri- 
torious claim might practically. be defeat- 
ed by dilatory proceedings. On the crim- 
inal side, complaints were even louder, 
and the impecunious accused was thought 
to have no chance as against the law’s 
delay. 


I]. The American Contribution. 


One of the earliest tasks, therefore, of 
the American authorities, was the substi- 
tution of simpler and speedier systems 
of procedure. The criminal law, natural- 
ly, presented the more crying need, and 
this was met by the military governor in 
promulgating on April 23, 1900, as gen- 
eral orders No. 58, a brief and simple 
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code embodying the fundamental prin- 
ciples of Anglo-Saxon criminal proced- 
ure.} 

The Spanish law on this subject was 
not sought to be repealed, except so far 
as it was inconsistent with the new en- 
actment, but it soon fell into disuse. On 
the civil side, the reform awaited the es- 


tablishment of civil government in 1901.. 


On October Ist of that year, a new Code 
of Civil Procedure took effect, incorpo- 
rating the main features of the reformed 
procedure in the United States, and mod- 
eled, probably, more on the correspond- 
ing California instrument than on that 
of any other single state. This Code is 
not nearly so elaborate or detailed as its 
Spanish predecessor; in fact, its chief 
aims are simplicity and promptness, and 
the cause of much hardship and complaint 
was removed by the following provision, 
which would seem unnecessary in most 
American Codes : 

“No interlocutory or incidental ruling, 


1Some time since, the writer received a 
communication from Colonel R. W. Young, 
of Salt Lake City, formerly a member of the 
provisional Philippine supreme court, explain- 
ing his authorship of this interesting docu- 
ment. 

Recently a letter was received from the 
Honorable James F. Tracey, of Albany, New 
York, late a justice of the supreme court of 
the Philippines, quoting Senator Elihu Root 
as stating that G. O. 58 was the work of the 
late General Otis. It is but fair to say, how- 
ever, that the opinion of those who were in 
the Philippines when the instrument first 
appeared substantiates Colonel Young’s claim. 
Among these is the Honorable James H. 
Blount, formerly a judge of the court of first 
instance, who, writing in the Green Bag (vol. 
20, 23, 24), says of G. O. 58: 

“It was simply a piece of legislation, a code 
of criminal procedure, drawn principally by 
Major R. W. Young, a lawyer of Salt Lake 
City, a volunteer officer of the Utah battery, 
who, before the war, had been chairman of 
the Utah code commission. . . . This gen- 
tleman little suspected, in all probability, what 
a splendid and enduring piece of work he was 
doing.” 


2This fact is recognized by Chief Justice 
Arellano in Yangco vy. Rohde, 1 Philippine, 
410, where he speaks of “California, whose 
Code of Procedure is strictly in accord with 
the Code in these islands, as to the remedy in 
question [prohibition], with respect to which 
it may be said that the California Code is its 
true legal precedent.” 


order, or judgment of the court of first 
instance shall stay the progress of an ac- 
tion or proceeding therein pending, but 
only such ruling, order, or judgment as 
finally determines the action or proceed- 
ing; nor shall any ruling, order, or judg- 
ment be the subject of appeal to the su- 
preme court until final judgment is ren- 
dered for one party or the other.” ® 

By another section,* the supreme court 
is not restricted, as in many American 
jurisdictions, to reversing or affirming 
judgments brought before it for review, 
but (and this greatly promotes the 
speedy termination of causes) it “may 
direct the proper judgment, order, or de- 
cree to be entered, or direct a new trial, 
or further proceedings to be had, and. if 
a new trial shall be granted, the court 
shall pass upon and determine all ques- 
tions of law involved in the case present- 
ed by such bill of exceptions, and neces- 
sary for the final determination of the 
action.” 

Still another expediting requirement of 
appellate practice is that “the court may, 
in its discretion, make such orders as. it 
deems necessary for expediting proceed- 
ings in petitions for certiorari, manda- 
mus, or prohibition proceedings. If the 
court is not in session, any judge of the 
supreme court may make such orders in 
vacation.” > 

Finally, a long step toward rational 
procedure is made possible by the follow- 
ing section : 

“No judgment shall be reversed on 


3 Philippine Code Civil Procedure, § 123. 
Construing this provision, the supreme court 
said in Go-Quico v. Manila, 1 Philippine, 508, 
1 Off. Gaz. 384: 

“In considering the American authorities, 
it must be borne in mind that probably no 
one of the statutes therein construed con- 
tained such strong provisions against appeals 
from interlocutory resolutions as are found 
in our article 123. The evils resulting from 
such appeals under the Ley de Enjuiciamiento 
Civil were well known. It was to cure such 
evils that this article was adopted. It ex- 
pressly prohibits appeals not only from in- 
terlocutory orders, but also from interlocu- 
tory judgments.” 


41d. § 496. 


51d. § 518. 
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formal or technical grounds, or for such 
error as has not prejudiced the real rights 
of the excepting party.” ® 


Ill. The Results. 


Thus the grafting of the Anglo-Saxon 
procedure upon the old Spanish legal tree 
has been accomplished. Of course, this 
article is not intended to present all the 
practical features which have resulted, 
but merely a cursory glance at what, to 
the lawyer and publicist, should be the 
most interesting phase of America’s great 
educational undertaking in the Orient. 
So far from confirming the predictions 
of evil results, the experiment has already 
attained a high degree of success. In- 
stead of bringing uncertainty and con- 
fusion, the new procedure has removed 
many of the active causes of those con- 
ditions. Far from destroying simplicity, 
it has introduced and emphasized that 
feature in all judicial procedure in the 
Philippines. Nor can it be said that the 
result of the process has been to substi- 
tute an unintelligible system for one fa- 
miliar and more easily understood. The 
best criterion of the adaptability of such 
a system would seem to be found in the 
frequency of its employment, and judged 
by this standard, the new system must be 
admitted to be much more adaptable and 


6 Id. § 503. This section has been the means 
of permitting judgments to be written in 
English, though Spanish remains the official 
language of the courts until January 1, 1913, 
the supreme court holding that the departure 
was not one which “prejudiced the real rights 
of the excepting party.” (See United States 
v. Casin, 8 Philippine, 589; Gaspar v. Molina, 
5 Philippine, 197.) 
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intelligible than the old. The Filipino 
lawyers, apparently, have no special diffi- 
culty in comprehending and applying it, 
and while the same is not so true of the 
Spanish lawyers, who are more conserv- 
ative and more tenaciously attached to 
the older system, they are not a large 
factor in the problem. The evident facil- 
ity with which the new system has al- 
ready been adopted by the professional 
representatives of the Filipino people is 
an eloquent tribute to its fitness; and if 
the Filipinos are not already demonstra- 
tive in their expressions of appreciation, 
they are likely one day to regard it as 
among the most beneficent gifts from the 
great Republic which has assumed the 
burden of their tutelage and guidance. 

Finally, the experiment has demon- 
strated the feasibility of blending seg- 
ments of the civil and the common 
(Anglo-American) law,—the two sys- 
tems which divide the civilized world ;? 
thus confirming the view that at root the 
two are really one,® and bringing appre- 
ciably nearer the day dreamed of by 
Rome’s greatest orator and advocate, 
when “Non erit alia lex Rome, alia 
Atenis, alia nunc, alia posthac, sed et 
apud omnes gentes, et omni tempore una 
lex et sempiterna, et immortalis, contine- 
bit®” 


7 Bryce, Studies in History and Jurispru- 
dence, 122-123. Mr. Bryce believes that prog- 
ress towards juridical uniformity is more man- 
ifest than that toward similarity in religious 
conceptions, or even in forms of government. 


8Id. Cf. the article of William Wirt Howe 
on “Law in the Louisiana Purchase,” 14 Yale 
Law Jour. 77. 


8 Cicero, De Republica. 


Navy Deserts Guam 


GUAM, the Navy Department’s Elba, 


lying midway between Honolulu 
and the Philippines, is to be deserted for 
thirty days beginning September 10, and 
for that period the only thing American 
about it will be the flag flying from the 
governor’s palace and barracks. But it 
is not likely that anyone will attempt to 
haul down the flag in the absence of the 
defenders. “Old Glory” will continue to 
flaunt its northern stars to the stars of 


the tropic night. The cause of the deser- 
tion is that everybody on the island has 
been granted a vacation and is going 
away. They will take with them their 
man-o’-war, the United States station 
ship Supply, which goes to Olongapo 
for her annual overhauling, while Cap- 
tain Dorn, governor of Guam, and the 
marines under him, will go to various 
places in the Orient on a thirty day 
jaunt. 





Americanizing an Old System 
of Law 


BY HON. GEORGE V. DOMINGUEZ, 
Judge of the District Court of Humacao, Porto Rico. 


RIOR to 1908, and for a 
period of four hun- 
dred years, the Island 
of Porto Rico had en- 
joyed a thorough and 
complete system of 
Spanish jurispru- 
dence. From the laws 
of India up to the Civ- 

il Code of 1889, the jurisprudence of 
Spain had been applied and extended to 
the little island in the Caribbean. 


The Legacy of Spain. 


The American government found at 
the time of the formal assumption of the 
administration of the island, by virtue of 
the treaty of Paris, that brought to an 


end the Spanish-American war, a codified 
set of laws which, in their fundamental 
principles, greatly differed from the Eng- 


lish common law. These laws were: 
The Civil Code, the Code of Civil Pro- 
cedure, the Penal Code, the law of crimi- 
nal procedure, the Code of Commerce, 
the mortgage law, the regulations for the 
execution of the mortgage law, instruc- 
tions for drafting public instruments, the 
compilation of the organic provisions for 
the administration of justice, laws relat- 
ing to public works, laws of railroads, 
police laws of railroads, provincial and 
municipal laws, laws relating to civil ad- 
ministration and government, electoral 
law for election of councilors and pro- 
vincial deputies, adaptation of the elec- 
toral law of Spain of June 26, 1890, Con- 
stitution establishing self-government, 
immigration regulations, navy and collec- 
tion taxes and custom duties, customs 
tariff and regulations, notarial laws and 
regulations, by-laws, and charter of the 
Spanish Bank of Porto Rico, law of em- 
inent domain, the law of public waters, 
and the law of civil registry. 


Largely adopting for itself the strict 
principles of the Roman law, Spain had 
imposed upon the island, by legislation, 
its own enactments, with very slight 
modifications, due to difference in local 
conditions. 


Americanization of Porto Rican Jurisprudence. 


By the organic act of Porto Rico, com- 
monly known as the Foraker bill, enact- 
ed by Congress in 1900, the United States 
vested in the insular legislature the power 
to enact for the island all laws not in con- 
flict with the general statutes of the Unit- 
ed States, which, when not locally inap- 
plicable, were extended thereto, in their 
general operation. Showing an intense 
desire to assimilate modern ideas of gov- 
ernment, and with a view to rapidly bring 
about the true Americanization of the is- 
land, the local assembly, acting upon the 
recommendation of certain officers, enact- 
ed in 1904, by an unanimous vote, a Code 
of Civil Procedure, largely framed after 
the Code of California, and similar in its 
abridged outline to those of the states of 
Montana and Idaho. 

As early as 1902, such extraordinary 
remedies as habeas corpus, mandamus, 
injunction, quo warranto, certiorari, writ 
of prohibition, and writ of error, had 
been speedily adopted, and the native law- 
vers, from the start, showed a very quick 
disposition to familiarize themselves with 
the new procedure. It is to their credit 
that they became highly efficient and 
promptly versed in the intricacies of these 
remedies. 

In the same year, the old Penal and 
Criminal Procedure Codes were repealed, 
and new ones adopted, also shaped after 
the California and Montana Codes. 
There seem to exist, embodied in the 
Codes of these states, one of which was 
formerly a Spanish dependency, many 
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principles that are congenial to the Porto 
Rican conditions, and these probably are 
responsible for the selection made. 

The Federal bankruptcy act, of course, 
became applicable to the island when it 
was made a nonorganized American ter- 
ritory, and so much of the Spanish Code 
of Commerce as dealt with this matter 
and regulated commercial failures was 
impliedly repealed. Even the Civil Code, 
sanctioned by a sound public policy and 
tending to promote the stability of do- 
mestic and private relations, was in this 
same year largely revised. Among these 
amendments most conspicuously stand 
the law of divorce and the incorporation 
law, the first somewhat similar to that of 
California, and the latter liberally shaped 
after the legislation of New Jersey. An- 
other important and most highly appre- 
ciated enactment was the grant of trial 
by jury in criminal cases. This is, of 
course, made a part of the law of criminal 
procedure, and also demonstrates the 
great adaptability of our people to liberal 
reforms in the judicial branch of our 
political life. 

In a similar way, other great changes 
have been effected. A law to regulate the 
liability of masters (law of master and 
servant), the law of public corporations, 
following the New York statute, a politi- 
cal code including a tax law and protec- 
tion of patents and copyrights, are so 
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many instances of the quick strides made 
in local enactments toward the complete 
Americanization of our jurisprudence. 
The mortgage law stands firm, un- 
abated, and judicially upheld, although 
often assailed and greatly criticized. 
“Don’t touch the mortgage law, for with 
it will crumble to earth the whole monu- 
ment of sacred property rights,” is the 
cry. An attempt was made to inject into 
it something of the Torrens system, but 
the effort utterly failed; and so any in- 
tended change, great or small, will fail, 
for all our land titles are dependent upon 
its integrity and continuance; and the 
Porto Rican landowner, of all landlords 
in the world, is most conservative. 
These various changes have, in a few 
instances, brought about conflicts, which 
have, however, been ably and skilfully 
solved by our supreme court, and grad- 
ually but steadily harmony is coming out 
of the more apparent than real confusion 
brought about by this intermingling of 
two widely different systems. Within a 
short period of years, Porto Rico may 
become a state of the Union, an auto- 
nomic state under American protectorate 
and control, or simply an organized terri- 
tory; but whatever its political future, it 
is bound to become thoroughly American- 
ized, and this will certainly facilitate the 
longed-for change toward the liberaliza- 
tion of the government of the island. 





| There is an ulterior sense in which the world’s great- 
est lawmakers are not its Justinians, Tribonians, 


tons, Morses, and their world-girdling compeers, who 
have so marvelously advanced the socializing con- 
ditions of life, and out of which, as from a fruitful 


soil, the law grows.—W. W. Billson, Esq., 
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Members of the Supreme Court and Bar of the Canal Zone. 


Canal Zone Laws and Judiciary 


BY THEODORE C. HINCKLEY, 
Member of the Panama Bar. 


LTHOUGH much has 
been written in recent 
years with reference 
to that narrow strip of 
territory known as the 
Canal Zone, the mat- 
ter has been dealt with 
almost exclusively 
from a standpoint of 

canal construction. The chief interest of 
the American people, in so far as con- 
cerns this outlying strip of territory, cen- 
ters almost wholly in the cost of con- 
struction and date of completion of the 
canal itself, and it is but natural that but 
little should appear in print regarding the 
government, laws, and judiciary of that 
narrow bit of soil leased in perpetuity to 


the United States, through which the “big 
ditch” is being sunk. 


Spanish Origin of Substantive Law. 


Upon the Zone, the substantive law is 
largely of Spanish origin, the procedure 
is derived from certain code states of the 
Union, and the judges who interpret 
these laws are American. It might be 
remarked in passing that only a modicum 
of the substantive law has ever been 
translated into the English language. 

Prior to the 3d day of November, 1903, 
the laws of the Republic of Colombia 
were in force and effect in that portion 
of territory then known as the Depart- 
ment of Panama. The history of Colom- 
bian law may be divided into four 
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periods, the first of which covers the 
colonial epoch, during which time the sev- 
en Partidas, the Nueva Recopilacion, the 
Novisima Recopilacién, and the Recopil- 
acién de las Indias constituted the laws 
that were particularly applicable to the 
Spanish colonies in Central and South 
America. The Seven Partidas, so called 
because they were divided into seven 
parts, were originally known as_ the 
“Libro de las Leyes,” or “Fuero de las 
Leves.” Although begun on June 23, 
1256, and concluded in Seville in 1264 
or 1265, they were not given legal force 
until 1348, during the reign of Alfonso 
XI. The Nueva Recopilaci6n was pub- 
lished during the reign of Philip II., and 
the Novisima Recopilacion, consisting of 
twelve books, was printed in 1805, dur- 
ing the reign of Charles 1V. The first 
to order a codification of the laws and 
royal provisions which had been issued 
for the government of the Indies was 
Philip II., in 1570; but this was not car- 
ried out until 1680, under the reign of 
Charles II., who put it in force. It con- 
sists of nine books, and its full title is 
“Recopilacién de Leyes de los Reinos de 
las Indias.” 

The second period, comprising the first 
years of the central republic, contained 
many provisions which were enacted for 
the purpose of harmonizing the new form 
of government with the civil law. The 
Spanish law was reformed in so far as it 
was opposed to the equality of all citizens 
in the eye of the law, and during this 
period two collections of law were en- 
acted, called “Recopilacién Granadina” 
and “Appendix to the Recopilacién Gran- 
adina.” 

The third period comprises the feder- 
ation. The creation of the sovereign 
states, under the constitution of 1853, 
was commenced in 1855, although the 
federation was not constitutionally estab- 
lished until 1858, and the first of the nine 
states to be created was Panama. Each 
of these states adopted a constitution of 
its own, the system of government being 
somewhat similar in theory to that recog- 
nized in the United States of North 
America. It was during this period that 
the states and then the republic accepted 
with some modifications the Civil Code of 
Chile, which is based largely on the 
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French Civil Code. One of the principal 
amendments, by the adoption of this 
Code, was the establishment of civil mar- 
riage as the only one legally recognized. 

The fourth and last period covers the 
time from the termination of the war of 
1885 up to the present. By that war the 
extinction of the former sovereign states, 
with their constitutions and laws, was 
accomplished, and the present centralized 
form of government was inaugurated. 

The Codes in force in the Department 
of Panama at the time that it declared its 
independence, on the 3d day of Novem- 
ber, 1903, were the Colombian Civil, 
Commercial, Penal, Fiscal, Judicial, Mili- 
tary, and Mining Codes, and the Codigo 
de Fomento. Others, such as the Police 
Code, were applicable only to the De- 
partment which later became the Repub- 
lic of Panama. 


Changes under American Occupancy. 


The United States of North America, 
by the ratification of the Hay-Bunau-Var- 
illa treaty, having acquired possession of 
and jurisdiction over the Canal Zone, 
Congress thereupon delegated the entire 
control and direction thereof to the Presi- 
dent of the United States or to the per- 
son or persons designated by him to as- 
sume the control thereof. Thereafter 
the Isthmian Canal Commission was or- 
ganized, with certain legislative powers, 
which, it has been tacitly conceded, sank 
into innocuous desuetude upon the 3d 
day of March, 1905. 

By a letter of the President of the 
United States, dated May 9th, 1904, it 
was directed that the laws of the land 
with which the inhabitants were familiar, 
and which were in force on February 
26th, 1904, should continue to be opera- 
tive in the Canal Zone. 

It was subsequently determined that 
certain of the Codes were incompatible 
with the new system of government, and 
the Penal Code of Colombia was immed- 
iately abrogated, and a Penal Code and a 
Code of Criminal Procedure similar to 
those in force in most of the states of the 
Union were adopted. These are con- 
tained in a compilation of acts known as 
the “Laws of the Canal Zone,” which 
also provide for the organization of the 
Zone judiciary. 
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The Colombian Judicial Code (Code 
of Civil Procedure) was supplanted by 
an American Code based largely upon the 
present Code of Civil Procedure of the 
Philippine Islands. 

With the exception of the Penal and 
Judicial Codes of Colombia, the basic 
law has only been modified from time to 
time by executive orders issued by or 
under the direction of the President of 
the United States. The changes in the 
great body of the law which have been 
brought about in this manner have been, 
however, slight, as most of these execu- 
tive orders pertain almost wholly to vari- 
ous phases of canal operation. Never- 
theless, some, such as the one conferring 
the right of trial by jury in criminal 
cases wherein capital punishment or im- 
prisonment for life may be inflicted, have 
caused a radical departure from the 
former practice and procedure. Inas- 


much as the substantive law of the Canal 
Zone is therefore to a large extent de- 
rived from the civil law, the decisions 
of the courts of last resort of the state 
of Louisiana and of the Philippine Is- 
lands and Porto Rico frequently consti- 
tute judicial precedent for the determina- 


tion of causes in the Zone courts. 


Canal Zone Judiciary. 


Act No. 1 of the Laws of the Canal 
Zone provides for the creation of the 
judiciary. By its provisions, a supreme 
court, three circuit courts, and several 
municipal courts were organized. These 
last-mentioned tribunals were later abol- 
ished by executive order, which estab- 
lished the present district courts, four in 
number. 

The district courts enjoy a criminal and 
civil jurisdiction slightly greater than 
that of the justice courts of the various 
states of the American Union, and the 
circuit courts exercise practically the 
same jurisdiction as courts of the same 
name in the states. 

The supreme court of the Canal Zone, 
in so far as concerns its appellate juris- 
diction, occupies a rather unique position. 
The three justices of this tribunal also 
sit as circuit judges, and appeals from the 
decisions of any one as a circuit judge are 
finally heard and determined by the other 


Case and Comment 


two as justices of the court of last resort. 
While under this system speedy justice 
may be obtained by litigants, nevertheless 
it is the consensus of opinion of bench 
and bar that the decisions of the supreme 
court of the Canal Zone should, in certain 
instances, be subject to review by the 
Supreme Court of the United States, or 
by one of the United States circuit courts 
of appeals, upon which such jurisdiction 
could be conferred by Federal enactment. 
Two or three unsuccessful attempts have 
already been made to proseeute a writ 
of error from the Supreme Court of the 
United States to the supreme court of the 
Canal Zone, but the writ of error has, 
in each instance, been dismissed for 
want of jurisdiction. In the case of Coul- 
son, Plaintiff in Error, v. Government of 
the Canal Zone, a reversal was sought 
upon the ground that the defendant in 
the court below had been denied the right 
of trial by jury. It is a significant fact 
that shortly after the dismissal of the 
writ of error by the Supreme Court of 
the United States, the executive order to 
which reference has already been made, 
providing for jury trials in certain crimi- 
nal cases, was issued. By this order, it 
is optional with defendants to be tried 
by a jury or by the circuit judge and two 
associates, selected in accordance with the 
former procedure. The accused must file, 
on the first day of the term for which 
the trial is set, a statement in writing, 
indicating his choice. Since the inaugu- 
ration of the right of trial by jury, 50 
per cent of those accused of capital of- 
fenses have been acquitted. 

Upon the termination of the work of 
canal construction, the character and na- 
tionality of the population of the Canal 
Zone will materially change. The Ameri- 
cans employed by the United States gov- 
ernment will, in the majority of instances, 
return to their home land. Many of the 
Spaniards, Italians, Greeks, and laborers 
of other nationalities will doubtless re- 
main. Agriculture will then be the prin- 
cipal occupation of the inhabitants of the 
Zone. These new conditions will give 
rise to the need of special legislation, 
which will doubtless materially modify 
the present judicial system. 
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HE word “testimony” 
means (except when 
used metaphorically, 
as when we speak of 
the testimony of the 
rocks) the declaration 
or statement of a wit- 
ness, made for the 
purpose of establish- 

ing a fact witnessed by him. Evidence 
is often used to mean testimony. ;:But 
testimony is a narrower term, and is nly 
one, although a peculiar and important 
one, of the many classes of facts which 
are included in the word evidence. 

In an argument from testimony the 
truth of the fact testified to is argued 
from the fact that the testimony is giv- 
en. The assumptions on which the ar- 
gument is based, and which are neces- 
sary to give it validity, are that the facts 
testified to was observed by the witness, 
that his memory of it is accurate, and 
that his testimony is an accurate tran- 
script of his memory. In other words, 
it is assumed, both in courts of justice 
as well as in the ordinary affairs of life, 
that a witness is trustworthy, unless the 
contrary is shown, in much the same way 
that an accused person is presumed to be 
innocent until he is proved to be guilty. 
The principle relied on in an argument 
from testimony may be stated thus: 

What a trustworthy witness testifies to 
is true. 

The argument may be expressed in full 
as follows: Thesis: A assaulted B; 
Reason: Because this trustworthy wit- 
ness testified that he observed that fact; 
Principle: What a trustworthy witness 





testifies to is true. 


Arguments from 
‘Testimony 


BY EDWIN BELL, LL. B. 


Being Section V. of Chapter IV. from his treatise entitled 
Reprinted in 
CASE AND COMMENT by special 
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Testimony Generally True. 


That testimony is generally true is de- 
rived from our experience of the great 
preponderance of truth over falsehood in 
testimony taken as a whole. “Of few 
persons indeed,” says Best, “can it be 
said that their adherence to truth is un- 
deviating at all times; with many, its 
observance appears to depend on circum- 
stances, accident, or caprice; with some, 
the practice of lying seems inveterate; 
while certain classes of persons system- 
atically, and as it were on principle, with- 
hold the truth from other classes on par- 
ticular subjects. But after every abate- 
ment has been made for aberration, the 
quantity of truth daily spoken immeas- 
ureably exceeds that of falsehood; and 
Bentham even goes so far as to assert 
that from the mouth of the most egre- 
gious liar that ever existed, truth must 
have issued at least a hundred times for 
once that wilful falsehood has taken its 
place.” 

This general truth which is found in 
experience is accounted for and con- 
firmed by certain general causes continu- 
ally in operation, sometimes called sanc- 
tions of truth, which tend to promote 
truth-speaking, and to render it natural 
and habitual. These causes may be de- 
scribed as the natural, social, religious, 
and legal sanctions of truth. 

(1) Man’s love of ease and natural 
aversion to unnecessary effort prompts 
him to speak truth rather than falsehood, 
since it ts easier to relate from memory 
than to invent a lie. 

(2) Man’s happiness and welfare in 
all social relations—in fact, his very ex- 
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istence in a social state—are dependent 
upon mutual confidence in one another’s 
word. This confidence would be de- 
stroyed if the practice of lying became 
general, and is promoted by truth-speak- 
ing. The infamy and disgrace attached 
to the word “liar,” and the loss of respect 
suffered by a liar, are further induce- 
ments to veracity. ‘“We are so constitut- 
ed,” says Wayland, “that obedience to 
the law of veracity is absolutely essential 
to our happiness. Were we to lose either 
our feeling of obligation to tell the truth, 
or our disposition to receive as truth 
whatever is told to us, there would at 
once be an end to all science and all 
knowledge, beyond that which every man 
had obtained by his own personal obser- 
vation and experience. No man could 
profit by the discoveries of his contem- 
poraries, much less by the discoveries of 
those men who had gone before him. 
Language would be useless, and we 
should be little removed from the brutes. 
Everyone must be aware, upon the 
slightest reflection, that a community of 
entire liars could not exist in a state of 
society.” 

(3) The religious sanction is founded 
in the belief, common to all religions, 
that truth is acceptable and falsehood ab- 
horrent to the Deity, and that He will, 
in some way, reward the one and punish 
the other. 

(4) The legal provisions that testi- 
mony given before judicial tribunals shall 
be given under oath, and that perjury is 
a criminal offense punishable by fine or 
imprisonment, operate as additional in- 
ducements to truth-speaking, and consti- 
tute the legal sanctions of truth. 


How Argument from Testimony Regarded. 


The argument from testimony may be 
regarded as an argument from an effect 
to a condition, the giving of the testi- 
mony being the effect, and the reality of 
the fact testified to being a more or less 
probable condition of the effect; in other 
words, it is argued that the testimony 
would not have been given if the fact 
testified to were not true. Or it may be 


regarded simply as an argument from ef- 
fect to cause, the existence of the testi- 
mony, and of the impression in the mind 
of the witness, being effects of the facts 
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testified to; just as a picture on a photo- 
graphic plate is the effect of the object to 
which it is exposed. On the assumption 
that the witness is trustworthy, the cause 
or fact witnessed may be proved by the 
exhibition of the effect; that is, by a dec- 
laration in words of the impression made 
on his mind. 


Distinction between Matters of Fact and 
Opinion. 


In courts of law a distinction is made 
between testimony as to matters of fact 
and testimony as to matters of opinion. 
Opinion testimony, or, as it is commonly 
called, expert evidence, consists in the 
statement of a witness made to establish 
not a fact observed, but a fact inferred 
from facts observed by him or others, or 
from a given or supposed state of facts, 
in cases where the fact to be established 
is remote from common knowledge or 
observation, and the witness has special 
or expert knowledge, or skill in the in- 
terpretation of that class of facts; as, for 
example, where it is sought to establish 
the insanity or incapacity of a testator, 
or the insanity of a person accused of 
crime, or the effects of various poisons 
on the human system, etc. 


Extensive Use of Argument from Testimony 


The argument from testimony is in 
many respects the most important, as it 
is the most widely used, of all arguments. 
The greater part of our knowledge of the 
present, as well as of the past, is de- 
rived from testimony. Arguments in 
courts of law as to matters of fact are 
almost wholly based on testimony. Facts 
witnessed may be preserved in the mem- 
ory or in writing for an indefinite time, 
and the witness or the writing may be 
brought before those sought to be con- 
vinced, whenever convenient or neces- 
sary. But for this convenient use of tes- 
timony, no argument could be made ex- 
cept in presence of the facts themselves, 
or of those who had witnessed the facts. 
The argument from testimony is often 
the basis of all other arguments, the 
facts which constitute the reason in other 
fornss of argument being usually estab- 
lished for the jury, or those sought to be 
convinced, by testimony. 








Arguments from Testimony 


Burden of Disproving Testimony. 


The presumption that all testimony de- 
livered under the sanction of an oath, 
and perhaps without it, ought to be be- 
lieved until special reasons appear for 
doubt or disbelief, has the effect of pla- 
cing the burden of proving a witness to 
be untrustworthy upon him who disputes 
the truth of his testimony. The rule, 
which is found in all systems of jurispru- 
dence, is based on considerations of con- 
venience. In the first place, it would 
involve a great waste of time if the trust- 
worthiness of every witness had to be 
affirmatively proved before his testimony 
should be received. Secondly, if a wit- 
ness is not trustworthy, that fact may 
usually be established without difficulty 
in any given case. 

The general grounds upon which the 
testimony of a witness may be impeached 
will be discussed in a subsequent chap- 
ter. 
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Argument Ex Silentio. 

The argument ex silentio is an argu- 
ment drawn from the absence of testi- 
mony or silence of a witness to disprove 
a fact which, if true, would probably 
have been mentioned by him. Thus, an 
argument against the reality of the mir- 
acle of raising Lazarus from the dead, 
which: is mentioned in the fourth Gospel, 
is often founded on the silence of the 
other three Gospel writers, who, it is ar- 
gued, would have known and mentioned 
such a fact if it had taken place. This 
is a negative argument from effect to 
cause, or rather from the absence of an 
effect to the absence or nonexistence of a 
cause which, if it existed, would probably 
have produced the effect. Standing 
alone, this argument is of little value, but 
taken in connection with the other facts, 
it might form an important part of an 
argument from circumstantial evidence. 


i tte RN ENE 


Lycurgus and Solon inscribed their 


laws, as they imagined, for endless 


durability, and Justinian prepared his 


Pandects for universal application; 


but the Common Law of England has 


proved the basis of a superstructure 


beneath whose shadow all other sys- 


tems have dwarfed, and abandoned 


their hold on human affairs. 


~Daniel W. Voorhees 











Our Socialistic State 
of Panama 


UR Socialistic State of 

Panama,” states the 

Boston Transcript, 

was pleasantly ana- 

lyzed by Farnham 

Bishop in a recent ad- 

dress, who described 

what he considered 

was a benevolent form 

of government as maintained by the Isth- 

mian Canal Commission. According to 

the speaker, the Commission had in a 

brief time, by its rigid, but at the same 

time considerate, regulations, brought or- 

der out of chaos,—a happy family from a 

household of constant wrangles. Al- 

though it may be assumed that conditions 

in the Canal Zone are not quite ideal, Mr. 

Bishop would have one believe that they 

are very nearly so. The details of Canal 

Zone Socialism were given by the speaker 
as follows: 

Our family live in a house designed 
by an official architect, built by state labor 
on public land, and completely furnished 
by a paternal government, from the con- 
crete piles it stands on to the ventilator 
in the roof. My mother orders to-mor- 
row’s groceries by calling up the com- 
missary on the free public telephone, and 
pays for them, not with money,—for 
none would be accepted,—but with cou- 
pons from one of the booklets issued by 
the state to its servants. As these cou- 
pons are void if detached, she orders a 
carriage from the nearest government 
corral, and drives to the commissary 
store, where she may purchase almost 
any article at cost price. In the mean- 
while, I have traveled down the line of 
the state railway to visit a friend, who 
shows me the government quarries and 
shipyard, until it begins to rain, and we 
enter a public recreation building for 
government ice-cream sodas and billiards. 
In the evening we expect to dine at the 
largest and most luxurious of the gov- 
ernment hotels, where there will be a 
dance to which I shall take my friend’s 


sister, if the doctors will let her leave the 
beautiful sanatorium for convalescents at 
Taboga, a place, like the rest of the medi- 
cal and sanitary service, as free and as 
compulsory as the public schools. 

The secretary of the Isthmian Canal 
Commission sits in his office in the admin- 
istration building, editing the official 
newspaper, answering a thousand ques- 
tions, and attending to as many com- 
plaints as he cannot anticipate, for his 
duty is to see that 40,000 employees, of 
more than forty different nationalities, 
get fair treatment and give efficient serv- 
ice. He must evolve, for a hundred dif- 
ferent kinds of labor, systems of pay and 
promotion that will please alike the em- 
ployee, the walking delegate of his union, 
the head of the department, the chief en- 
gineer, and the investigating congress- 
man with an eye on the taxpayer. Pro- 


tected from political patronage by the 


rampart of a civil service examination, 
he is free to abolish outworn offices, re- 
arrange departments, and break up snug 
little backwaters that would prevent all 
the water from going over the dam. 

The empty complaint file testifies to the 
negative success of Canal Zone Social- 
ism, but does not the rhythmic hum of 
the well-oiled machinery lull those about 
it into a dreamless bereaucratic sleep? 
What incentive for exertion, what chance 
for distinction, has the individual in such 
a community? The theorists have said 
that the reward of the soldier, fame and 
a bit of red ribbon, would suffice,—an 
idea much scoffed at by practical men. 
3ut one of the canniest and most practical 
of men doubled and trebled the output of 
his foundry by having a broom hoisted to 
the stack head of the champion furnace. 
Acting on this principle, the Canal Rec- 
ord began to publish steam shovel statis- 
tics in September, 1907, and soon after it 
had to publish an order forbidding the 
practice of picking up large boulders as 
they rolled down the hillside after a blast. 
The steam-shovel men were out to beat 
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the last man’s record, and devil take the 
dipperbooms. They raised the record for 
a day’s excavation from a scant thousand 
cubic yards in September, 1907, to that 
made by steam shovel No. 213 in the 
Culebra Cut last March,—4,823 cubic 
yards, place measurement. 

Evidently there is efficiency as well as 
collectivism on the Isthmus. 

Such is the elaborate system of govern- 
ment ownership which has grown up in 
the Canal Zone at Panama. I say “grown 
up,” because the United States had no 
idea of becoming a paternal landlord 
and caterer when it made the treaty with 
the Republic of Panama, and bought out 
the bankrupt French company, in 1903. 
It then found itself in possession of val- 
uable treaty rights and much secondhand 
machinery, and with sovereignty over two 
municipal plague spots, separated by 40 
miles of rank jungle, and connected by 
two more or less parallel lines of rusty 
rail. Everywhere were filth, disease, and 
liquor; every house and shop crammed 
with full bottles, and the ground covered 
with a thick stratum of empties. The on- 
ly way to make yourself forget the abom- 
inable food you had to eat, the unspeak- 
able hovel you lived in, and the friend 
you buried yesterday, was to get drunk; 
and all hands did so with ghastly results, 
as the size of the graveyards testify. 

It was not enough to clean up the dirt 
and remove the danger from fever; the 
Zone had to be made decently habitable 
for Americans; native accommodations 
were of the poorest quality for the high- 
est price, and, as in the days of the build- 
ing of the Panama Railroad, all food had 
to be brought from New York or New 
rleans. A line of steamers fitted with 
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cold storage to carry that food, a system 
of refrigerator cars, and local commissar- 
ies of the Isthmus, hotels, and messes for 
the bachelors, and homes for the mar- 
ried men, were the natural outgrowth of 
this demand. To-day the subsistence de- 
partment does a business of $7,000,000 a 
year, and is self-supporting. To keep the 
men out of the saloons,—now greatly re- 
stricted by a high license,—there were 
built recreation buildings, managed by 
Y. M. C. A. secretaries, and then arose 
public libraries, baseball leagues, frater- 
nal societies, women’s clubs, and what 
not, all more or less under government 
ownership and control. The result is a 
community which is in all but one respect 
—that of absolute social equality—amaz- 
ingly like those described by Bellamy and 
Wells. 

“But, my dear sir, this is rank unmiti- 
gated state Socialism,’ exclaimed a 
globe-trotting M. P. to the secretary. 

“T know it,” replied that erstwhile dis- 
ciple of Godkin and laissez faire, “but 
I have always thought that Socialism un- 
der Carlyle’s benevolent despot would be 
no bad thing; and we flatter ourselves 
that in the Isthmian Canal Commission 
the benevolent despot has been discovered 
for once.” 

It would be a much harder task to dis- 
cover a form of government that would 
be assuredly benevolent as well as des- 
potic, for the Republic at large, instead 
of for a colony or for a city. Perhaps 
we shall never discover it, or, when we 
think we have, it will turn sour, as all 
too closely centralized governments have 
done in the past. Certainly we are not 
ready for state Socialism to-day. 





The Forty-Ninth Star 
on the Flag 


OTHING less than the 

N dissolution of the na- 

tion will prevent the 

organization of the 

state of Alaska. In 

1850, when California 

was admitted into the 

Union, she had no 

lines of railway, tele- 

graph, trades, or business, connecting 
her with the other states, and was 
thought to be only valuable for place 
gold. Her agriculture and trade, her 
railroads and present grandeur, have all 
grown since her admission. Alaska is a 


great country, and richer in all its nat- 
ural resources than California was in 
1850. Alaska has more gold than Cal- 
ifornia and Colorado; more copper than 
Montana and Arizona; more coal than 
Pennsylvania, West Virginia, and Ohio; 


and more fish than all American waters 
combined. Her output of gold and fish 
for last year amounted to nearly $32,- 
000,000, and had increased from $15,- 
000,000 in 1900. Her total cash trade 
with the rest of the United States for 
1909 amounted to more than $52,000,000, 
while that between China and the United 
States amounted to only $48,000,000. 
She is a better customer to the merchants 
of the United States than Hawaii, Porto 
Rico, or the Philippines. The trade val- 
ue of every white man, woman, and child 
in Alaska, with the United States, for 
1909, amounted to $1,302.75, while that 
of every inhabitant in Hawaii amounted 
to only $277.65, Porto Rico to $48.51, 
and the Philippines to $3.30. 

Alaska has a better climate and great- 
er agricultural capacity than Norway, 
Sweden, and Finland combined. Her 
rich and fertile valleys are capable of 
supporting a much larger population 
than that of the three countries named, 
without mentioning the population which 
will be supported by her mines and other 
natural resources. 


The Constitution of the United States 
provides that “new states may be admit- 
ted by the Congress into this Union.” 
Thirty-three new states have been ad- 
mitted by the Congress into this Union, 
and Congress has formulated and settled 
the rules by which such admissions are 
made. Beyond the western lands which 
were owned by the thirteen original 
states, the nation acquired other terri- 
tory, carved new states out of these ac- 
quisitions, and admitted them into the 
Union. The Louisiana, Florida, Oregon, 
and Mexican territories were thus ac- 
quired and organized into states, and 
within this summer the two remaining 
portions of these acquisitions have been 
admitted as the states of Arizona and 
New Mexico. 

There are three recognized and well- 
established elements necessary to the for- 
mation of a new state and its admission 
into the Union,—acquisition, incorpora- 
tion, and organization. 

1. Acquisition. The nation acquired 
the Louisiana, Florida, Oregon, and 
Mexican territories, and Alaska by treaty 
of purchase from foreign nations, ane 
practically the same form of acquisition 
was adopted in each instance, so that, 
in that respect, Alaska stands equal with 
the other acquired territories. 

2. Incorporation. The act of admit- 
ting foreign territory into the body cor- 
porate of the nation is called “incorpora- 
tion.” In the acquisition of Louisiana a 
treaty obligation was assumed by the 
United States, in regard to the right of 
the inhabitants of the acquired territory 
to participate in the government of the 
United States. That obligation is stated 
in the third article of the treaty, and pro- 
vides for incorporation as follows: 

“Article 3. The inhabitants of the ced- 
ed territory shall be incorporated in the 
Union of the United States, and admit- 
ted as soon as possible, according to the 
principles of the Federal Constitution, 
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to the enjoyment of all the rights, ad- 
vantages, and immunities of citizens of 
the United States.” 

In acquiring Florida, Oregon, the 
Mexican territories, and Alaska, the same 
national obligation of incorporation was 
assumed. The treaty of cession with 
Russia stated the obligation a little dif- 
ferently, but with the same legal effect 
as follows: 

“Article 3. The inhabitants of the ced- 
ed territory, according to their choice, 
reserving their natural*allegiance, may 
return to Russia within three years, but 
if they should prefer to remain in the 
ceded territory, they, with the exception 
of uncivilized native tribes, shall be ad- 
mitted to the enjovment of all the rights, 
advantages, and immunities of citizens 
of the United States.” 

Alaska is the last great continental 
territory with a national promise of in- 
corporation and organization. 

The Supreme Court of the United 
States, in the Rasmussen Case, involv- 
ing the constitutionality of the Alaska 
jury law, said in respect to the incorpora- 
tion of Alaska: “We are brought, then, 
to determine whether Alaska has been 
incorporated into the United States as a 
part thereof, or is simply held, as the 
Philippine Islands are held, under the 
sovereignty of the United States as a 
possession of dependency;” and in an- 
swer to that query the court declared that 
“under the treaty with Russia ceding 
Alaska, and the subsequent legislation of 
Congress, Alaska has been incorporated 
into the United States, and the Consti- 
tution is applicable to the territory.” 

When the Constitution of the United 
States has once extended over incorpor- 
ated territory, there is no power, con- 
stitutional or otherwise, to withdraw it. 

3. Organization. The first step is to 
organize a territory, the second to or- 
ganize a state. Alaska was organized as 
a territory in 1884. In the Bians and 
other Alaska cases, the Supreme Court 
of the United States has squarely held 
that “Alaska is one of the organized ter- 
ritories of the United States.” In the 
Binns and Rasmussen Cases that great 
court has repeated, too frequently to be 

misunderstood, that Alaska is an “organ- 
ized territory and incorporated terri- 
tory ;” that the Constitution extends over 


The Forty-Ninth Star on the Flag 





229 





it and cannot be withdrawn, and that 
Alaska has the same legal and constitu- 
tional status as all the territory embraced 
in the Louisiana, Florida, Oregon, and 
Mexican acquisitions; therefore that 
Alaska has the constitutional right to 
statehood. 

If Alaska’s population and area, her 
resources, development, and advance- 
ment, be compared with those of earlier 
territories and with many of the states, 
it will be discovered that this great ter- 
ritory is now ready for statehood. She 
has a greater relative density of popula- 
tion than fifteen territories which have 
preceded her. Alaska now has 110 per- 
sons resident within her borders to each 
1,000 square miles of area. When creat- 
ed a territory, Michigan had but twelve 
persons to each 1,000 square miles, Ohio 
territory and Dakota but fifteen, Indiana 
but twenty, Missouri but twenty-five, and 
Utah but thirty-one. Nine territories 
were organized having less than fifty per- 
sons to the 1,000 square miles, and six 
others having less than 100 to that area. 
Alaska has now more school children in 
actual attendance in public schools with- 
in her borders than Mississippi, Indiana, 
Michigan, Dakota, or the great territory 
northwest of the Ohio river had white 
settlers, when they were each organized 
into a territory and given an elective leg- 
islative assembly. 

Alaska has a greater population than 
nine states in the Union had when they 
were permitted to adopt a Constitution, 
and their star was placed upon the flag. 

In 1850 California was made a state 
without ever having been organized as 
a territory. Her population was of the 
same character as that of Alaska, and but 
little greater in number. She had the 
placer mines as her sole element of 
wealth; her greatness to-day demon- 
strates the wisdom of her organization 
as a state. In every element of material 
wealth, in minerals, fish, agricultural ca- 
pacity, and in opportunity for the labor- 
ing man and home builder, Alaska is far- 
ther advanced than was California upon 
the date of her admission as a state. 

It is probable that a bill will be offered 
at the December meeting of Congress 
to organize the state of Alaska—Col- 
lier’s. 


>) " 
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Is Mr. Roosevelt Right? 


Acts of the Supreme Court of the United States were sharply criticized by Theodore 
Roosevelt in an address before the Colorado Legislature, on August 29th. 


The Colonel says: 


“I am anxious that the nation and the state shall each exercise its 
legitimate powers to the fullest degree. When necessary they should 
work together, but, above all, they should not leave a neutral ground 
in which neither state nor nation can exercise authority, and which 
would become a place of refuge for men who wish to act against the 
interests of the community as a whole. 

“Let me illustrate what I mean by a reference to two concrete cases. 
The first is the Knight sugar trust case. In that the Supreme Court of 
the United States, under cover of what a man whose interest is chiefly 
in sane constructive stewardship can only call a highly technical legal 
subtlety, handed down a decision which rendered it exceedingly difficult 
for the nation to effectively control the use of masses of corporate 
capital in interstate business, as the nation obviously was the sole power 
that could exercise this control, for it was quite beyond the power of 
any one state. This was really a decision rendering it exceedingly diffi- 
cult for the people to devise any methods of controlling and regulating 
the business use of great capital in interstate commerce. It was a deci- 
sion nominally against national rights, but really against popular rights. 

“The second case is the so-called New York bakeshop case. In New 
York city, as in most large cities, the baking business is likely to be 
carried on under unhygienic conditions, which tell on the welfare of 
the workers, and, therefore, against the welfare of the general public. 
The New York legislature passed and the governor of New York signed 
a bill remedying these improper conditions. New York state was the 
only body that could deal with them; the nation had no power what- 
ever in the matter. ~ 

“Acting on information which to them seemed ample and sufficient, 
acting in the interest of the public and in accordance with the demand of 
the public, the only governmental authority having affirmative power 
in the matter, the governor and the legislature of New York, took the 
action which they deemed necessary after what inquiry and study was 
needed to satisfy them as to the conditions and as to the remedy. 

“The governor and the legislature alone had the affirmative power to 
remedy the abuse. But the Supreme Court of the United States pos- 
sessed and unfortunately exercised the negative power of not permit- 
ting the abuse to be remedied. By a five to four vote they declared 
the action in the state of New York unconstitutional, because, for- 
sooth, that men must not be deprived of their ‘liberty’ to work under un- 
hygienic conditions. They were, of course, themselves powerless to 
make the remotest attempt to provide a remedy for the wrong which 
undoubtedly existed, and their refusal to permit action by the state 
did not confer any power upon the nation to act. 

“In effect it reduced to impotence the only body which did have 
power, so that in this case the decision, although nominally against 
state rights, was really against popular rights, against the democratic 
principle of government by the people under the forms of law. 

“If such decisions as these two indicated the court’s permanent at- 
titude, there would be real and grave cause to give alarm; for such deci- 
sions, if consistently followed up, would upset our whole system of 
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popular government. I am, however, convinced, both from the incon- 
sistency of these decisions with the tenor of other decisions, and, fur- 
thermore, from the very fact that they are in such flagrant and direct 
contradiction to the spirit and needs of the times, that, sooner or later, 
they will be explicitly or implicitly reversed. 

“I mention them merely to illustrate the need of having a truly na- 
tional system of government, under which the people can deal effectively 
with all problems, meeting those that affect the people as a whole by 
affirmative Federal action, and those that affect merely the people of one 
locality by affirmative state action.” 


Judge Alton B. Parker Replies. 
Note :—Judge Parker, it will be remembered, wrote the prevailing opinion of the Court of Appeals of New 
York in the “bake shop case.” 


“It is safe to assert that the attack upon the Supreme Court of the 
United States by Mr. Roosevelt in his address to the legislature of 
Colorado will not be approved by the bench and bar and the thoughtful 
people of this country who appreciate the importance of the judiciary 
in our governmental system, and the necessity for a continuance of the 
existing public confidence and affection in our courts. 

“It happens that in the case of People v. Lachner, referred to in the 
address as the ‘bakeshop case,’ the prevailing opinion of the court of 
appeals of this state was written by myself, with concurring opinions 
by Judges Gray and Vann. Judge O’Brien and Bartlett wrote dissent- 
ing opinions; so that in all five opinions were written in the court of 
appeals, showing the appreciation by that court of the fact that the ques- 
tion was a very close one about which minds must differ; indeed, this 
fact was made very prominent in the interesting debates around the 
consultation table, as well as in the opinions written. 

“The history of this case indicates how narrow was the dividing line 
between upholding and rejecting the statute. The trial judge held the 
statute constitutional, the appellate division affirmed his decision by a 
vote of three to two, and the court of appeals affirmed the appellate 
division by a vote of four to three. The Supreme Court of the United 
States reversed the court of appeals by a vote of five to four. 

“Every judge in every court gave to this important question his best 
effort, which is strongly evidenced by the differences of view of the 
members in the several courts. That fact should be quite sufficient 
to protect the greatest court in the world from offensive criticism from 
any source, and especially from one who heretofore manifested his dis- 
satisfaction with a department of government which was performing 
the independent functions conferred upon it by the Constitution so 
as to neither encroach upon its co-ordinate departments of government, 
nor to allow them to encroach upon it.” 


Judge E. N. Farrar, President of the American Bar Association, says: 


“Mr. Roosevelt assails the members of the greatest legal tribunal 
in our country, simply because some of the decisions of that competent 
body do not meet his approbation. It is the most unwarranted assump- 
tion the American people have heard of in years.” 


Jackson H. Ralston, Washington, D. C., states: 


“Colonel Roosevelt was not in contempt of court in making his criti- 
cisms of the decisions of the Supreme Court.” 


Are Mr. Roosevelt's criticisms justifiable, or a proper exercise of the right of free 
speech ? What say our readers ? 


=, 


co- 


a 


LFOHE 


DLa 


LAOH 


LG 


a) 


55 (aay CDT 


—_ 


ee 


ey 


L277. 


CZ 


FAC 


cA Axfsy, 


* ay A | \ 
GEBees Saas 





The Editor’s Comments 


Short Talks on Timely Topics. 


Case and Comment 


THE LAWYER'S MAGAZINE 
Established 1894. 


@ Edited, printed and published monthly, by 
The Lawyers Co-operative Publishing Com- 
pany: President, W. B. Hale ; Vice-President, 
J. B. Bryan; Secretary, B. A. Rich; Treas- 
urer, W. H. Briggs. 

@ Office and plant: Aqueduct Building, 
Rochester, New York. 

@ TERMS :—Subscription price $1 a year, 
10 cents a copy. Advertising rates on appli- 
cation. Forms close 15th of Month preceding 
date of issue. 


@ EDITORIAL POLICY:—It is the pur- 
pose of CASE AND COMMENT to voice 
the highest legal and ethical conceptions 
of the times; to act as a vehicle for the dis- 
semination and interchange of the best thought 
of the members of the legal profession; to be 
both helpful and entertaining—serving the 
attorney both in his work and in his hours of 
relaxation. 


Edited by Asa W. Russell 


Vol. 17 OCTOBER, 1910 No. 5 


Opportunities for Lawyers in 
Our Foreign Possessions 


HE lawyer who would seek fame 

and fortune in those dominions re- 
cently under the rule of Spain ought, 
of course, thoroughly to understand the 
Spanish language. In the Philippines 
legal proceedings are conducted in this 
tongue, and will be for some years to 
come. Commercial transactions are 
mainly carried on in Spanish. The pub- 
lic archives and the great body of the 
laws are written in it, and probably nine 
out of ten of a lawyer’s possible clients 
‘would be unable to consult with him in 
any other form of speech. Land titles, 
the records of which are preserved in 
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Spanish, are a prolific source of liti- 
gation in all our island possessions. 

The modernized practice in these coun- 
tries is a combination of the common and 
civil law. To win success, a lawyer 
should be well grounded in the prin- 
ciples of the latter system. In this re- 
spect, practitioners who have gone 
abroad from Louisiana have a decided 
advantage. 

The Philippines offer the widest, al- 
though perhaps not the most attractive, 
field. There are many promising loca- 
tions outside of Manila, but to the aver- 
age person existence in the Provinces 
would be irksome, owing to the bad san- 
itary conditions and poor water supply. 
Continual residence in a tropical climate 
is also apt to deteriorate a man accus- 
tomed to northern latitudes. This fact 
is recognized by the government, which 
gives its employees periodic leave of ab- 
sence. 

Porto Rico, although densely populat- 
ed, has only two cities of over 35,000 
inhabitants, and the field there is com- 
paratively limited. 

In the Canal Zone legal proceedings 
to condemn land are conducted before 
the Isthmian Commission. An appeal 
lies from their findings to the Supreme 
Court of the Canal Zone. Litigation, 
aside from condemnation proceedings, 
consists largely of criminal cases, most 
of which involve petty offenses. 

In all our island possessions there is 
a young native bar springing up, many 
of the members of which have received 
their education abroad. 

Hawaii doubtless presents the most al- 
luring field. Its climate is unrivaled. 
Its system of jurisprudence is founded 
upon our own. Its resources are being 
rapidly developed. 

American capital is pouring in a gold- 
en stream into our new possessions, and 
American enterprise wholly dominates 
the commercial and industrial fields. 
There is great corporate activity, and 
the lawyer who can secure these interests 
as clients has a prosperous future before 
him. 














Canal Zone and Citizenship 


T HE question as to whether the time 

of residence in the Canal Zone, of 
alien employees of the United States, is 
allowed by law to count in making the 
five years’ residence necessary for citi- 
zenship, has been called to the attention 
of the Bureau of Naturalization of the 
Department of Commerce and Labor, by 
an inquiry from the Canal Commission. 
In reply, the bureau states that the ques- 
tion is one of a judicial character, and 
that it can only express its opinion. 

The bureau, up to the present time, 
has had no application which would call 
attention to the question, but is inclined 
to the view that residence in the Canal 
Zone is not residence in the United 
States, within the meaning of the nat- 
uralization law. It seems to be definite- 
ly settled, however, that residence in all 
other territorial possessions of the Unit- 
ed States is deemed residence applicable 
to the five years necessary for naturaliza- 
tion. 


Perils of Public Officials 


IN OT since the simple days before fire- 

arms and explosives has there been 
any adequate protection or assurance 
against assassination. In those early 
times a ruler in a dagger-proof shirt was 
safe enough, if the courtier whose priv- 
ilege it was to taste the royal food for 
poison was faithful. 

But no precaution can offset the pistol 
or the bomb in the hands of the murderer 
who disarms suspicion by appearing as 
one of the crowd of well-wishers and 
admirers of the man whom he is about 
to slay. 

“The attempted assassination of May- 
or Gaynor,” says the Evening Post,” has 
inevitably revived queries which were in 
everybody’s mouth at the time of the 
murder of President McKinley. Cannot 
our high officials be securely guarded 
from such perils? Is there no way of 
making the penalty for crimes of this 
sort so fearful as to prevent them? 
Should not even criticism of those in 
responsible positions be forbidden as 
leading to crime? To these questions 
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the answer has to be in the negative. 
Despite all the precautions that can be 
taken,—and every precaution ought to 
be taken continuously,—it remains true 
that exposure to the stroke of an as- 
sassin has to be set down among the 
permanent risks of men prominent in 


public life. As King Humbert coolly 
said, after his first escape from at- 
tempted murder, such things are among 
the hazards of the trade. The mayor 
himself not long ago remarked to a 
friend who remonstrated with him for 
going about unguarded, that no one but 
a lunatic could desire to harm him, and 
against lunatics it was impossible always 
to be protected. 

“The truth that there is in this should 
not lead us to overlook the other truth, 
that our chief executives ought to keep 
near them men skilled in the detection of 
criminal impulses. The fact that protec- 
tion cannot be made absolute is no reason 
for not making it as full as possible. 
Secret service men are not able to make 
the life of a President perfectly secure, 
but they can greatly diminish the haz- 
ards; can, as they repeatedly do, turn 
away cranks and megalomaniacs and 
half-cracked haunters of men in high of- 
fice. 

“In the case of Mayor Gaynor, the 
vengeful spirit which led to the murder- 
ous attacks upon him puts sharply before 
us the peculiar risks of an official who 
seeks to render government honest and 
efficient. Here was an employee dis- 
charged for ample cause, brooding over 
his fancied wrongs, nourishing his re- 
sentments and desire for revenge, until it 
took this horrible form. But any exec- 
utive who determinedly sets about clean- 
ing up the public service, enforcing econ- 
omies, resolutely cutting out the dead- 
wood, dismissing the incompetent and the 
crooked, is certain to provoke a great 
amount of this lurking ill-will.” 

It is predicted in Washington that the 
attempted assassination of Mayor Gay- 
nor will hasten legislation for the better 
protection of high officials in the govern- 
ment service. 

Following the death of Garfield, the 
act of succession was passed. Since the 
murder of McKinley, there has been 
much agitation in favor of Federal legis- 
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lation providing for some drastic prevent- 
ive or penalty for attacks on public of- 
ficials. 

One measure popularly suggested was 
the death penalty for the mere assault on 
the President of the United States or 
anyone in line of succession to the pres- 
idency. Another was to allow the Fed- 
eral courts jurisdiction over all attempts 
upon the life of the President, Vice Pres- 
ident, or any member of the Cabinet. 
Still another provided for the rigid ex- 
clusion of all immigrants of anarchistic 
tendencies. 

Prominent men have interested them- 
selves in this particular legislative prob- 
lem. President Roosevelt, in his first an- 
nual message, urged stricter espionage 
or deportation of anarchists. In addi- 
tion, he asked that the Federal courts be 
given jurisdiction. Nothing came from 
the recommendation further than that ac- 
tion by the Senate which adopted the 
Hoar bill, providing that the death pen- 
alty should be visited upon anyone assas- 
sinating the President; a term not to ex- 
ceed twenty years for anyone advising 
an attack upon the President; a death 
penalty for anyone aiding in the escape 
of an assassin of a President, and pro- 
viding for a suitable guard for the Pres- 
ident by Army officers. The House 
passed the Hoar bill after its adoption 
by the Senate, but with a number of ob- 
jectionable amendments. The measure 
was thrown into conference, where it 
died without action. 

Republican and Democratic leaders 
alike are anxious that Congress shall take 
definite action on the subject. 


The Sky Lawyer 


y,N the development of the professions 

marching on with the progress of in- 
vention, the aeroplane lawyer is about 
to appear. 

Men seeking mastery of the air are in- 
vading the United States Patent Office, 
and, at the present rate of productivity 
in aeronautic ideas, it is predicted that 
the volume of litigation which will soon 
follow will be incalculable. There are 
now more than 140 applications for pat- 
ents relating to the single point of auto- 
matic balance for air craft. In addition 
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there are hundreds of applications for 
patents for motors, planes, propellers, 
skids, and other essentials in air naviga- 
tion. 

“From the present outlook,” a patent 
lawyer said recently, “we will soon have 
in this country a new crop of aeroplane 
lawyers, men who have specialized in 
the law of the air, and who keep track 
of the hundreds of aeroplane patents 
that probably will be granted.” 

“Just as there are lawyers,” says the 
Lincoln Nebraska Journal, “who become 
especially learned in the regulations gov- 
erning the high seas, so there will be 
men before long making a specialty of 
the laws governing the skies. A confer- 
ence of jurists from the various nations 
has been held at Paris at different times 
during the last six months, for the pur- 
pose of considering the rights of people 
who use the skies, and also the rights of 
people who own land under them. It 
will require a long time to work out an 
adequate system of international law 
governing such matters, but a start has 
been made by an agreement that ‘the air 
over inhabited states, including the 3- 
mile limit of the sea, is free, subject to 
the right of the state over which the air 
space exists to take any proper and nec- 
essary steps for the national protection 
and for the protection of the private 
rights of its inhabitants.’ An aviator 
flying over a foreign country would un- 
der this arrangement be subject to the 
laws of that country only in so far as his 
conduct affects the rights of the people or 
the security of the government. All 
events happening in the balloon which do 
not touch those rights would be subject 
to the jurisdiction of the country to which 
the aerostat belonged. This is applying, 
so far as it can be done, the principles 
underlying the admiralty laws. The de- 
tails must be worked out as experience 
shows more laws to be necessary. In 
the course of the next twenty-five years, 
the law of the sky will be an important 
branch of the international legal regula- 
tions.” 
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Deportation of un. 
desirable altens. 


The bureau of in- 
sular affairs of the 
War Department 
has been informed that the supreme 
court of the Islands, on July 30, de- 
cided that the Philippine government 
possesses all powers, military and civil 
and judicial, necessary to govern the 
Islands, and has power and duty to 
deport aliens whose presence is found 
injurious to public good and domestic 
tranquility ; that the governor general of 
the Philippine Islands is invested with 
plenary power to deport obnoxious aliens, 
and, in the absence of express rules as 
to methods, he may use such methods as 
his judgment and conscience dictate ; that 
the judicial department, in the absence 
of express legislative authority, will not 
intervene to control such power or to in- 
quire if the governor general is liable in 
damages for its exercise. 

This decision will presumably end a 
controversy which arose through the fol- 
lowing conditions: For more than a 
year prior to August, 1909, there had 
been developing in Manila some secret 
organizations among the Chinese, so 
powerful that they finally began meas- 
ures similar to those taken by similar so- 
cieties in San Francisco, and which 
placed reputable Chinese merchants un- 
der a system of blackmail and practically 
in a state of terror. The courts were 
powerless, as the perpetrators of crimes 
could either intimidate the complainant 
and his witnesses, or produce an over- 
whelming array of witnesses to prove 
alibis, or present evidence in support of 
their side of any case. 

The authorities caused twelve men, 
members of these secret societies, one of 
them being a prominent citizen, and the 
others being classed as merchants and 
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property holders, to be delivered to the 
Chinese consul in a launch August 20, 
1909 

The consul receipted for their personal 
and registration papers, and put them on 
a steamer specially chartered by the Chi- 
nese, which bore them direct to Amoy, 
China. 

This action was taken in the absence 
of the governor general, but on his return 
he assumed responsibility for it. There 
was considerable local excitement, the ac- 
tion of the government being criticized 
by some as arbitrary, but the great ma- 
jority of people thoroughly approved the 
action taken. 


Revival by partial pay- 
ment of claim dis- 
charged in bankruptcy. 


While it is well 
settled, in this 
country at least, 
that the moral 
obligation of the debtor to pay a debt 
which has been discharged in bankruptcy 
is sufficient to support an express and 
distinct promise to do so, without any 
new consideration, it is equally well set- 
tled that partial payments are not suffi- 
cient, of themselves, to revive a debt so 
discharged, nor to establish a new prom- 
ise to pay the same. This rule is ap- 
plied in Matthewson v. Needham, 81 
Kan. 340, 105 Pac. 436, holding that the 
moral obligation to pay the former in- 
debtedness is a sufficient consideration 
for a new promise, but, in order to re- 
vive a liability upon a claim discharged 
in bankruptcy, there must be an express 
promise to pay the specific debt. A 
promise cannot be implied from the fact 
of part payment or other circumstances. 
This case is accompanied in 26 L.R.A. 
(N.S.) 274, by a note reviewing the ear- 
lier authorities dealing with the question. 
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Extinguishment of The point whether 
lien of chattel — the definite surren- 
mortgage. der of a chattel 
mortgage lien, and 
the acceptance of a lien of a different 
character upon the same property, will 
extinguish the lien of the mortgage, 
seems to have been brought before the 
courts for the second time only, in Far- 
kas v. Third Nat. Bank, 133 Ga. 755, 66 
S. E. 926, holding that where a mort- 
gagor, on maturity of his debt, pays to 
the mortgagee a certain sum of money on 
the debt, and executes a new note for the 
balance, which he secures by hypothe- 
cating warehouseman’s receipts for nine 
bales of cotton, being the same cotton 
covered by the mortgage, and the mort- 
gagee enters upon the note and mortgage 
the word “satisfied,” and surrenders them 
to the mortgagor, and the mortgage is 
duly canceled on the record, this amounts 
to an extinguishment of the mortgage, 
and the new security is inferior to an 
intervening mortgage on the same prop- 
erty, of which the first mortgagee had 
notice at the time he canceled his mort- 
gage and accepted the new security. 


Easements created by The general and 
severance of tract of prevailing rule 
land with apparent with reference to 
benefit existing. easements created 
by severance of a 
tract of land with apparent benefit exist- 
ing, which is substantially the same as the 
common-law rule, is that where an own- 
er of land subjects part of it to an open, 
visible, permanent, and continuous serv- 
ice or easement in favor of another part, 
and then aliens either, the purchaser takes 
subject to the burden or benefit, as the 
case may be. This rule is illustrated by 
several recent cases. In Rollo v. Nel- 
son, 34 Utah, 116, 96 Pac. 263, it is 
held that the easement in a permanent ce- 
ment walk which has been constructed 
by a property owner along the edge of 
property which he has subdivided into 
building lots, to furnish access from such 
lots to the street, will, upon severance of 
the property, pass to the grantees of the 
respective portions thereof. 
In Liquid Carbonic Co. v. Wallace, 
219 Pa. 457, 68 Atl. 1021, it is laid down 
that the fact that a road over one por- 


tion of a tract of land for the benefit of 
another portion was intended by the own- 
er to be only temporary will not prevent 
a right to its permanent use from pass- 
ing with the grant of the latter portion, 
where, at the time of the grant, it was 
apparent, with nothing to indicate that 
it was not intended to be permanent. 

In the Oregon case of German Savings 
& Loan Co. v. Gordon, 102 Pac. 736, it 
is decided that a passageway inclosed on 
both sides, consisting of planks, with 
steps leading to them at both ends, fur- 
nishing access from a house located on 
one street to a parallel street in the rear, 
across property owned by the one who 
owns the house, which is reasonably nec- 
essary to the enjoyment of the property 
on which the house is located, will pass 
by implication with a grant of the latter 
property. 

These cases are accompanied in 26 
L.R.A.(N.S.) 315, by an exhaustive sub- 
ject note which elaborates the large body 
of case law pertaining to the subject. 


Measure of damages Although there is 
for right of way for a_ conflict, the 
telegraph or tele- weight of author- 
phone line. ity apparently sus- 
tains the right of 
an abutting property owner to compensa- 
tion where telegraph or telephone poles 
and wires are placed upon a public street 
or highway, as an additional servitude is 
created. The measure of damages when 
an abutting owner is entitled to compen- 
sation is held in Illinois Telegraph News 
Co. v. Meine, 242 IIl. 568, 90 N. E. 230, 
to be the value of the land occupied by 
the poles, and the amount of decrease in 
the value of the land between the poles, 
owing to the right of the company to 
use it jointly with the property owner for 
stringing and maintaining the wires. The 
decisions discussing the measure of dam- 
ages appropriate in such cases are pre- 
sented in a note appended to the Meine 
Case in 26 L.R.A.(N.S.) 189. 


Effect of previous The recent Michi- 
divorces upon right gan case of Orton 
to divorce. v. Orton, 123 N. W. 
1103, 26 L.R.A.(N. 

S.) 276, holds that an absolute divorce 
cannot be denied to one establishing a 
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statutory ground therefor, because she 
had already obtained one divorce, and 
another had been granted against her 
for her own fault, when proper investi- 
gation on her part would have shown her 
that her latest matrimonial venture could 
not be a happy one, even though the stat- 
ute provides that the divorce may be 
granted whenever, in the opinion of the 
court, the circumstances of the case shall 
be such that it will be discreet and proper 
so to do. This appears to be a case of 
first impression on the effect upon one’s 
right to divorce of the fact that his or 
her previous marriages had been dis- 
solved by divorce. 


Fraudulent procure- By the great weight 
ment of genuine sig- of authority it is 
nature as forgery. held that fraudu- 

lently procuring a 
genuine signature to an instrument does 
not constitute forgery. In conformity 
with this rule it is held in State v. Pfeif- 
fer, 243 Ill. 200, 90 N. E. 680, 26 L.R.A. 
(N.S.) 138, that one who secures the 
execution of a duplicate note by fraudu- 
lently representing that the original was 
lost or destroyed does not, by passing it 
for value, become guilty of forgery, un- 
der a statute making the passing or ut- 
tering of a forged instrument forgery, 
on the theory that the note is in fact false 
because it is not what, on its face, it pur- 
ports to be. The cases upon the subject 
are collated in a note which accompanies 
the L.R.A. report of the case. 


Closing highway against The 
So 7 os 
automobiles. 


recent 
Maine case of 
State v. Mayo, 
75 Atl. 295, is authority for the proposi- 
tion that the legislature may, without im- 
pairing the constitutional right to equal 
protection of the laws, or the right of 
pursuing happiness, authorize a munic- 
ipal corporation to close to automobiles 
dangerous streets, the use of which by 
such machines may endanger the lives of 
their occupants or of those driving horses 
upon the streets. The case also deter- 
mines that an ordinance forbidding the 
use of automobiles on highways con- 
structed over deep ravines and along the 
edges of cliffs, to protect the lives of the 
occupants of such vehicles and of those 
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attempting to use horses along the roads, 
is reasonable. The decision is accom- 
panied in 26 L.R.A.(N.S.) 602, by a 
note upon the power to prohibit the use 
of automobiles upon public thorough- 
fares, which is supplementary to an ear- 
lier note to Christy v. Elliott, 1 L.R.A. 
(N.S.) 221. 


Admissibility in crim- 
inal prosecution of 
judgment ren- 
dered in civil 
action. 


A judgment for 
or against an ac- 
cused person is 
not admissible in 
a criminal prose- 
cution wherein 
he is prosecuted for the transaction in- 
volved in the civil proceeding, since the 
parties in the two actions are not iden- 
tical, and the judgment in the civil ac- 
tion is rendered on a mere preponder- 
ance of the evidence, which would not 
be sufficient in a criminal case to satisfy 
the jury beyond a reasonable doubt. This 
rule was applied in State v. Weil, 83 
S. C. 478, 65 S. E. 634, holding that a 
judgment enjoining a liquor nuisance, 
founded on ex parte affidavits in a pro- 
ceeding in which defendant did not ap- 
pear, is not admissible in evidence in a 
criminal prosecution against him for sell- 
ing intoxicating liquor in violation of 
law. 


Duty of carrier to ac- 
cept sick or dis- 
abled passenger. 


The question of 
the duty of a 
common carrier 
to accept a phys- 
ically or mentally disabled person as a 
passenger is presented in the recent Mas- 
sachusetts case of Connors v. Cunard 
Steamship Co. 90 N. E. 601, holding that 
a common carrier is bound to accept as 
a passenger one who is ill, provided it 
can furnish the necessary accommoda- 
tions, and the passenger is willing to pay 
for what he demands. But, as appears 
by the note which accompanies this case 
in 26 L.R.A.(N.S.) 171, the right of 
sick and decrepit persons to be transport- 
ed is not unlimited. Nor can a carrier be 
compelled to accept an unattended insane 
person or an intoxicated person as a pass- 
enger. On the other hand, however, it 
is not justified in refusing to accept an 
individual as a passenger upon the sole 
ground that he is blind. 
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An interesting 
question is pre- 
sented in Powers 
v. Connecticut Co. 
82 Conn. 665, 74 Atl. 931, which holds 
that a street car company is not liable 
for injury to a former passenger who, 
after alighting from the car, is injured 
by falling over the rear fender, which 
has become loose from the fastenings 
intended to’keep it up while the car is 
running in the opposite direction, and 
has fallen into the position which it 
should occupy if it were in front of the 
car, where the company does not know 
that it is down, and the passenger might 
discover that fact by proper attention, al- 
though the accident occurs after dark. 
The few decisions bearing on this point 
are collected in a note which accompanies 
the case in 26 L.R.A.(N.S.) 405. 


Liability of carrier to 
passenger who falls 
over fender. 


Effect of bankruptcy A question which 
of contractor on hasapparently been 
right to enforce ma- considered by the 
terialman’s lien. courts but once be- 
fore is raised in 
Pike Bros. Lumber Co. v. Mitchell, 132 
Ga. 675, 64 S. E. 998, holding that, in 
order to foreclose a materialman’s lien 
for material furnished a contractor to be 
used in improving the property of an- 
other, it is necessary that the material- 
man have judgment against the contract- 
or in a previous action, or the contract- 
or must be sued concurrently in the 
foreclosure proceedings with the owner 
of the property improved. If the con- 
tractor be adjudged a bankrupt, so that 
no judgment in personam can be had 
against him in an action at law, his im- 
munity from liability to a personal judg- 
ment will not give the materialman a 
right to foreclose his lien in equity 
against the property improved. 


What constitutes “seri- The recent Eng- 
ous and permanent lish case of Hop- 
disablement.” wood v. Olive 

and Partington, 

Limited, 102 L. T. Rep. 790, says the 
Law Times, is one of the very few cases, 
if not the only one, that has come before 
the court on the question as to what 
amounts to “serious and permanent dis- 


Case and Comment 


ablement” within the meaning of the 
workmen’s compensation act, subsection 
2c. This statute relieves an employer 
from liability to pay compensation to a 
workman who is injured by accident aris- 
ing out of and in the course of his em- 
ployment, if the injury is attributable to 
his “serious and wilful misconduct, . 
unless the injury results in death or seri- 
ous and permanent disablement.” 

In the case referred to the workman 
was a lad employed at certain paper mills. 
His work was to catch the paper as it 
came off the cutting machine, and at 
the end of the week to clean the machine. 
On one occasion he started, in breach of 
his employers’ regulations, to perform 
that latter duty while the machine was 
still running, with the result that his 
right hand was caught in a cogwheel, and 
his first and third fingers were cut off at 
the top joint. The county court judge 
had no course open but to find that the 
workman had been guilty of “serious 
and wilful misconduct.” His Honor 
held, however, that the injury which the 
workman had sustained amounted to 
“serious and permanent disablement” 
within the meaning of the subsection. 
He accordingly gave effect to the excep- 
tion in favor of the workman, and award- 
ed him compensation. That the disable- 
ment, if it was “disablement” at all, was 
“permanent,” there was no gainsaying. 
But whether it was “serious” enough to 
satisfy the subsection was another con- 
sideration. The court of appeal, adopt- 
ing the view taken by the county court 
judge, declared that it was. “The work- 
man,” said the master of the rolls (Coz- 
ens-Hardy), “may be disabled in the la- 
bor market from being employed in in- 
numerable occupations which otherwise 
would possibly have been open to him. 
This renders it a serious disablement, 
and it is not one of a temporary char- 
acter.” Lord Justice Buckley gave it 
as his opinion that “disablement” meant 
the same thing as “disable,” that is to 
say, less able to earn his full wages. 
Loss of portions of two fingers of the 
right hand would unquestionably, in cer- 
tain callings, render a workman much 
less able to earn full wages. Regarded 
in that light, he would be both seriously 
and permanently disabled. 








Harness as “ways, The recent Massa- 
works,and ma-  chusetts case of 
chinery.” Murphy v. O'Neil, 
90 N. E. 406, 26 
L.R.A.(N.S.) 146, holding that the har- 
ness used in connection with a merchant’s 
delivery is not part of the “ways, works, 
and machinery,” within the meaning of a 
statute making him liable for injuries to 
a servant for defects therein, the same 
as to strangers, seems to be one of first 
impression. 


Liability of municipal The question 
corporation for tort in whether a mu- 
connection with prop- nicipal corpora- 
erty used by tt. tion may be made 
to respond in 
damages for a tort, either of misfeasance 
or nonfeasance, in connection with a par- 
ticular department of municipal activity, 
depends, according to the weight of au- 
thority, upon the question whether the 
duties of that department pertain to the 
public or to the private functions of the 
municipality ; and the same criterion ap- 
plies to the liability of a municipality for 
torts in connection with buildings used 
by it. This view is confirmed by the re- 
cent Kentucky case of Columbia Finance 
& T. Co. v. Louisville, 122 S. W. 860, 
holding that a municipal corporation is 
not liable for the negligence of one op- 
erating an elevator in the city hall, which 
is erected and maintained for the trans- 
action of its public affairs. The case is 
accompanied in 25 L.R.A.(N.S.) 88, by 
a note discussing the considerable body of 
case law pertaining to the subject. 

A similar question arose in Libby v. 
Portland, 105 Me. 370, 74 Atl. 805, 26 
L.R.A.(N.S.) 141, in which it is held 
that a municipal corporation which right- 
fully attempts to operate, for its own 
benefit, a farm within its limits, is liable 
for injury to one rightfully on the prem- 
ises, through a step which it negligently 
permits to become out of repair. 


Civil liability for The law undoubtedly 
negligent use of requires a very high 
firearms. degree of care from 

all persons using fire- 

arms in the immediate vicinity of others, 
no matter how lawful or innocent such 
use may be. It was held in the recent 
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case of Rudd v. Byrnes, 156 Cal. 636, 
105 Pac. 957, 26 L.R.A.(N.S.) 134, that 
a member of a party of hunters is negli- 
gent as matter of law in firing at an ob- 
ject moving through bushes which con- 
ceal it, without taking time to discover 
what it is, which results in his hitting a 
member of the party. A discussion of 
the earlier cases on this subject may be 
found in a note accompanying the case 
——" v. Paysee, 4 L.R.A.(N.S.) 
119. 


Doctrine of “last A novel application 
clear chance.” of the doctrine of 
“last clear chance” is 
made in Chesapeake & O. R. Co. v. Haw- 
kins, 174 Fed. 597, holding that a rail- 
road company which removes from its 
track a child of tender years which is at 
play there, in order to let an engine and 
car pass, must, in case the engine is to 
stop a short distance away and return, 
either place the child in care of someone 
competent to take charge of it, or take 
such care in the return of the engine as 
is required from the knowledge of the 
child’s situation. As shown by the note 
which accompanies this decision in 26 
L.R.A.(N.S.) 309, the doctrine, as ordi- 
narily applied, operates to relieve the per- 
son injured, or the person bringing the 
action in the event of the death of such 
person, from the effect of his or her own 
antecedent negligence, which, but for 
such doctrine, would have constituted 
contributory negligence, and thus defeat- 
ed the action, even assuming that the 
negligence of defendant had been estab- 
lished. There is no apparent reason, 
however, why it should not be applied, as 
in this case, so as to obviate the effect 
of the antecedent negligence of the cus- 
todian of the child, assuming that such 
negligence would otherwise have been 
imputable to the child. 


Bringing in new par- It is held in the 
ties by cross bill or recent case of 
cross complaint. Patton v. Mar- 
shall, 97 C.C. A. 

610, 173 Fed. 350, that the omission of 
necessary parties from a bill in equity 
cannot be supplied by the filing of a cross 
bill. As appears by the note accompany- 
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ing this case in 26 L.R.A.(N.S.) 127, 
there is considerable conflict among the 
decisions as to the propriety of bringing 
in new parties by cross bill. The principal 
authority for the rule adopted in Patton 
v. Marshall and other cases holding that 
new parties may not be added by cross 
bill is a dictum of Curtis, J., in Shields v. 
Barrow, 17 How. 130, 15 L. ed. 158, as 
follows: ‘New parties cannot be intro- 
duced into a cause by across bill. If the 
plaintiff desires to make new parties, he 
amends his bill, and makes them. If the 
interest of the defendant requires their 
presence, he takes the objection of non- 
joinder, and the complainant is forced to 
amend, or his bill is dismissed. If at 
the hearing the court finds that an indis- 
pensable party is not on the record, it 
refuses to proceed. These remedies cov- 
er the whole subject, and a cross bill to 
make new parties is not only improper 
and irregular, but wholly unnecessary.” 

A number of courts, however, have 
adopted the rule that, when affirmative 
relief is sought by a cross bill, new par- 
ties who are necessary to that relief, or 
to a complete determination of the ques- 
tions raised, may be brought in. 

Under the Codes it has been repeated- 
ly held that new parties may be brought 
in by a cross complaint when they are 
necessary to a complete determination of 
the controversy, although the right has 
sometimes been denied under special cir- 
cumstances. 


Conditional pardon. Under the consti- 

tutional provision 
conferring the pardoning power upon the 
governor (Okla. Const. art. 6, § 10), it 
is held in Re Ridley, 106 Pac. 549, 26 
L.R.A.(N.S.) 110, that the governor has 
exclusive power to parole a convict, with 
such restrictions and limitations as he 
may deem proper, and, upon a violation 
by such convict of the terms and condi- 
tions of his parole, the governor has 
power to revoke his parole, and direct 
that such convict be rearrested, and re- 
turned to custody, and required to serve 
out the unexpired part of the sentence of 
the court, as though no parole had been 
granted, even after the time his sentence 
would have ended but for the suspension 
thereof by the parole. 


Case and Comment 


The cases dealing with the right of the 
pardoning power to require one who has 
committed a breach of the conditions of 
his pardon to serve out his term, even 
after the expiration of the term, will be 
found gathered in the notes and decisions 
to Ex parte Prout, 5 L.R.A.(N.S.) 
1064; Scott v. Chichester, 16 L.R.A. 
(N.S.) 304; and Re Kelly, 20 L.R.A. 
(N.S.) 337. 

The decisions upon this subject are 
not uniform. The reason, if not the 
weight of authority, seems to sustain the 
proposition that the conditions annexed 
to the pardon of a convicted criminal 
cannot be enforced after the expiration 
of his sentence. 


Constitutionality of leg- It is held in 
islative limitation of | the California 
hours of labor. case of Ex 
parte Martin, 
106 Pac. 235, that a statute limiting the 
hours of labor in mines and smelting and 
reduction works is not special legislation, 
and does not grant special privileges and 
immunities, nor lack uniformity of opera- 
tion, because it does not apply alike to 
all classes of laborers engaged in occupa- 
tions dangerous to health. The earlier 
cases upon the subject are collated in a 
note to People v. Williams, 12 L.R.A. 
(N.S.) 1130, to which the note appended 
to the Martin Case in 26 L.R.A.(N.S.) 
242, is supplementary. 


Competency of physi- 
cian or spiritual 
adviser to testify. 


A question 
which seems 
not to have been 
previously _ be- 
fore the courts is presented in the recent 
Iowa case of Blossi v. Chicago & N. W. 
R. Co. 123 N. W. 360, 26 L.R.A.(N.S.) 
255, holding that the attending physician 
of an injured person is competent to tes- 
tify to the facts of the securing from 
him, by the one responsible for the in- 
jury, of a release from liability therefor. 
The case further decides that the spirit- 
ual adviser of an injured person, who 
is called to act as interpreter in a trans- 
action looking to a release of liability of 
the one causing the injury, is not incom- 
petent to testify to the facts bearing upon 
the obtaining of it. 
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Pollution of water The question wheth- 
course by stock. er one is liable in 
damages, or can be 
enjoined from letting his cattle or other 
live stock have access to a stream or other 
body of water, or from maintaining yards 
or pens inclosing them near such stream, 
because of a resulting pollution of the 
water, depends upon the further ques- 
tion whether or not the use so made of 
the stream is a reasonable use; the rule 
being well established that each riparian 
owner is entitled to a reasonable use of 
the waters as an incident to his owner- 
ship, and that the use of each must be 
consistent with the rights of others. This 
rule is well illustrated by the recent 
Washington case of McEvoy v. Taylor, 
105 Pac. 851, holding that the owner of 
land on which a small stream arises, 
forming a small pond near its source, 
cannot be enjoined by a lower riparian 
owner from letting his live stock and 
geese have access to the pond, although 
they pollute the water to some extent, 
since the use is merely a reasonable one, 
which he is entitled to make. The case 
law upon the question is discussed in a 
note accompanying this case in 26 L.R.A. 
(N.S.) 222. 


Sufficiency of designa- To say what is 
tion of goods sold out a sufficient selec- 


of larger lot. tion or designa- 
tion of goods 
sold out of a larger lot to effect a change 
of ownership from seller to buyer is 
made difficult in dubious cases by the 
long-established and universally preva- 
lent doctrine that a sale of anything in 
existence and a deliverable state, in the 
vendor’s possession, is complete and 
passes title co instanti as soon as the bar- 
gain is struck and a price is agreed up- 
on, without either a change of possession 
or payment of the price. It is still more 
difficult when, as is usual, the principals 
in the contract of sale and purchase fail 
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distinctly to express their purpose with 
respect of passing the title, and their in- 
tentions have to be spelled out from the 
contract, and the circumstances amid 
which the bargain was made. 

This question is fully elaborated in a 
subject note appended to the case of Bar- 
ber v. Andrews, in 26 L.R.A.(N.S.) 1, 
also reported in 29 R. I. 51, 69 Atl. 1, 
and holding that a sale of 20 tons of hay 
from a larger quantity in a mow is com- 
plete, so as to prevent its subsequent at- 
tachment as the property of the seller; 
although there was no distinguishing 
mark placed upon it, and the portion sold 
is not separated from the portion re- 
tained, where it is agreed that the amount 
sold shall be taken to be the 10,000 cubic 
feet lying nearest a specified wall of the 
barn, extending from side to side of the 
mow. 


Liability of city con- 
fining flood waters 
within banks of 
stream. 


An exception to 
the general rule 
that a riparian 
proprietor has no 
right to erect a 
levee or artificial bank along the margin 
of a stream, which will cause superabun- 
dant water, in time of ordinary floods, to 
flow upon or injure the lands of the op- 
posite or other riparian proprietors, is 
presented in the recent lowa case of Wal- 
ters v. Marshalltown, 120 N. W. 1046, 
holding that a municipality which, act- 
ing under statutory authority and with 
ordinary skill and prudence, raises the 
grade of a street so as to confine flood 
water of a stream to the channel, is not 
liable for injury thereby inflicted upon 
lower riparian property by the increased 
flow of water over it. By the note ac- 
companying this case in 26 L.R.A.(N.S.) 
199, and which discusses the few earlier 
decisions upon the question, it appears 
that no authority has been found which 
directly supports the court in the deci- 
sion. 
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New or Proposed Legislation 


A glance at the labors of our lawmakers. 


Hawaii Goes Wet.—By a vote of more 
than three to one, the territory of Ha- 
waii, which recently went through the 
throes of a sharp contest on the liquor 
question, has decided against the pro- 
posed law, which would prohibit all man- 
ufacture or sale of intoxicants. Every 
island returned a majority for the sa- 
loons, the total vote being 7,283 against 
2,185. Just as in several of the southern 
states, where the presence of the negroes 
induced thousands to vote for state-wide 
prohibition, consideration for the native 
element in Hawaii was the main argu- 
ment on the “dry” campaign. 


Hawaii Prospering Under Organic Act.— 
Interest in Hawaii now centers in the 
working of the organic act passed at the 
last session of Congress. 

“This act assures a more liberal policy 
of dealing with the government lands,” 
said Senator J. N. Dowsett, of the Ha- 
waiian territorial legislature, to a Sun re- 
porter. “Homesteaders may now apply 
for the opening of public lands whether 
they are under lease or not, provided in 
the former case the leases contain a with- 
drawal cause. It is hoped that as a re- 
sult a good class of homesteaders will 
take up the lands rather than that specu- 
lators should get it, and the new law 
makes this possible. The last paper I got 
from Honolulu contained a proclamation 
of Governor Frear announcing the open- 
ing of large tracts on the different is- 
lands, which is the first of such proclama- 
tions. 

“Hawaii is now very prosperous, as 
sugar is bringing a good price. One or 
two cotton plantations that have been 
started are prosperous. There is much 
land not fit for sugar growing which is 
good for cotton or pineapples.” 


It will be news to many to hear that 
Hawaii is doing a big business in For- 
mosa with machinery, and putting up 
sugar factories complete, but Mr. C. 
Hedemann, manager of the Honolulu 
Iron Works Company, says that his com- 
pany has already installed five such fac- 
tories, and when in Japan recently he 
closed a contract for a sixth. 

“At Honolulu,” he said, “we have 
foundries and machine shops, copper- 
smith and blacksmith shops, and em- 
ploy 600 mechanics, all Caucasians. 
The business has been established for 
fifty years, but since annexation people 
in the islands have spent over $100,000,- 
000 in developing the industry of cane 


sugar, which in all the factories except 
one is made into what is called raw 
sugar, to be sent partly to San Francis- 
co, but mostly to New York and Phila- 
delphia, and sold under contract to the 


American Sugar Refining Company. 
The sugar industry has developed per- 
haps 100 per cent in the last ten years, 
and in its development brought an in- 
creasing demand for the newest designed 
machinery, particularly that which will 
save labor. We have built in the last ten 
years nine factories in the Hawaiian Is- 
lands, the smallest with a capacity for 
grinding 500 tons a day, and the largest 
2,500 tons.” 


Philippine Independence.—The Hon. 
Manuel L. Quezon, resident commission- 
er and delegate from the Philippines, 
says the New Orleans Picayune, made 
an eloquent appeal to the House of Rep- 
resentatives in Washington at its last 
session, for the independence of the Ar- 
chipelago. He gave full credit to the 
United States for the many benefits that 
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American rule has conferred on the is- 
lands, and particularly for the embellish- 
ment and improvement of the city of 
Manila, but he pointed out that all these 
benefits had only accentuated the strong 
desire of the Philippine people for inde- 
pendence. 

While Mr. Quezon admitted that much 
had been done for public education, and 
that commerce had been stimulated by 
the construction of good roads and high- 
ways, he claimed that, notwithstanding 
all these benefits, his people felt the rule 
of the Americans was, after all, a for- 
eign yoke, which they desired to have 
removed. It was a constant source of 
humiliation for the people of the islands 
to feel that they were subjects of a 
power, without the possibility of becom- 
ing citizens and having a voice in the 
shaping of the laws under which they 
are governed as a colonial possession. 

While the appeal of the Philippine 
delegate will no doubt find a sympathetic 
response among many Americans, still 
the fact remains that the controlling 
forces in the United States are opposed 
to any disposition of the islands which 
would loosen the control which is now 
exercised over them. The appeal has, in 
fact, fallen on deaf ears as far as Con- 
gress is concerned. 

The one weak point about according 
independence to the Philippines is the 
fact that, if independent, they would not 
be able to maintain their autonomy with- 
out the assistance and protection of the 
United States. Cuba, which now holds 
that relation to us, is a sufficiently heavy 
burden, without undertaking the more se- 
rious one in the case of a domain so far 
removed as the Philippines. To be re- 
sponsible for the autonomy and good be- 
havior of the Philippines, without any 
authority or power over them, would be 
an intolerable burden. 

Were the islands to be granted inde- 
pendence outright, without an American 
protectorate or any responsibility on our 
part for their future administration, it 
would be tantamount to turning them 
over to any foreign power strong enough 
to take and hold them. Left to them- 
selves, the islands would soon lapse into 
a state of unrest and revolution, which 
would invite foreign aggression. 
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News despatches recently stated that 
Leonardo Osorio Reyes, twice elected 
governor of Cavite, Philippine Islands, 
and who served as governor of that live- 
ly province when President Taft was the 
Governor General, enjoying a personal 
friendship with the nation’s Chief Execu- 
tive, visited him at Beverly recently, and 
spent a pleasant hour and a half on the 
veranda of the President’s cottage at 
Burgess Point, exchanging reminiscences 
of the days when Mr. Taft ruled over the 
islands. Putting up a patriotic plea of 
independence of the Filipinos, former 
Governor Reyes told President Taft that 
his people felt that they were capable of 
governing themselves, and were eager 
that they might have the opportunity to 
show that they could conduct their own 
affairs. 

The President listened with interest 
and told his old-time friend that he ap- 
preciated the wonderful strides that had 
been made in the Philippines, but said he 
did not think that the time was ripe, for 
perhaps a generation or so, for real inde- 
pendence for the Filipinos. He told 
Reyes that he wanted to visit the islands 
again, and that he watched with interest 
the progress in the Philippines. 

Jacob M. Dickinson, our Secretary of 
War, found it necessary during his re- 
cent visit to the islands, to define the 
limitations of a cabinet officer and to ex- 
plain to the Filipinos the nature of his 
visit. At Lucena, a reception was given 
in honor of Secretary Dickinson and 
Governor General Forbes, and one of the 
members of the assembly, who was pre- 
sented to the Secretary, urged immediate 
independence for the islands. Another 
assemblyman, as an alternative, urged a 
popular Constitution and an elective Sen- 
ate. In replying, Secretary Dickinson 
said that there were limitations to the 
position of a cabinet officer, and he re- 
gretted that the Filipinos apparently had 
been cruelly and reprehensibly misin- 
formed as to the significance and purpose 
of his visit. He said Congress was the 
only place where the political status of 
the island could be discussed. 

The islanders might just as well make 
up their minds once and for all that their 
status as American colonists will indefi- 
nitely continue. 
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Filipinos Have Postal Banks.— While Am- 


ericans are wondering, says the Minneap- 
olis Journal, when, where, and how the 
postal savings system is to be established, 
the untutored native may waive his pass 
book, and remark that in the Philippines 
the postal savings bank is an old thing. 
Whether beads and clam shells and brass 
rods are received as deposits is not men- 
tioned, but the main fact is that the wards 
in the far Pacific have a privilege not yet 
accorded to their guardians. 

A recent report received at the Treas- 
ury Department shows that there are in 
the Islands 280 postoffices at which de- 
posits are received. There were 12,331 
depositors, and the amount of the money 
they had placed in the care of the 
government was 1,621,275 pesos or Phil- 
ippine dollars, worth 50 cents in United 
States money. The government in using 
the money is protected by the guaranties 
of banks with which a part of the postal 
funds have been deposited. 

Investments have also been made by 
the government officials in charge of the 
postal banks, in Manila city bonds and 
railroad bonds and in first mortgages. 
Among the depositors are 3,542 Ameri- 
cans, 7,709 Filipinos, 398 Europeans, 
and 264 Asiatics. The rate of interest 
on deposits is 2%4 per cent, but the gov- 
ernment reserves the right to change the 
rate at the end of any year. 

The system has worked satisfactorily 
to all concerned. The Philippines were 
favored with postal banks in advance of 
the states, because they were not obliged 
to await action by Congress. When the 
President became convinced a few years 
ago that postal savings would be a good 
thing for the Filipinos, he ordered the 
system established, and it was done. 
Congress postponed action for years, and 
it was not until the closing hours of the 
last session that a postal savings law was 
passed. 


The Bath Tub Ordinance.—Aurora, IIli- 
nois, by police and health board, remarks 
the Minneapolis Journal, enjoins the bath 
once a week upon each and every citizen. 
In the name of sanitation, this invasion 
is made of personal liberty. Shade of 
Thomas Tefferson, what crimes against 
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individual freedom are being committed 
in this unrepublican age! 

Is the age of sumptuary legislation to 
return? Is what we are to wear, to eat, 
how we are to live, in what manner, with 
what proportion of luxuries, to be pre- 
scribed by statute, explicit and manifold, 
until we are hedged in worse than they 
are in Germany by placards bearing the 
word Verboten (forbidden)? Are we to 
recur to the blue laws of Connecticut, 
and, if still allowed to kiss our wives on 
Sundays, be forbidden kissing our chil- 
dren week days, on account of microbes ? 

The sumptuary legislation of the past 
fell into disrespect primarily because of 
its folly. It harassed, without being pro- 
vocative of any good. On the contrary. 
And out of that quarrel with the concrete 
viciousness of concrete laws arose the ab- 
stract notion, formulated into a political 
principle, of the inherent wrong of such 
legislation. 

Nobody proposes in this period a re- 
turn to the sumptuary ordinances of the 
past, which, if correspondent to the cus- 
toms of the Sixteenth and Seventeenth 
Centuries, grew irksome in the Eigh- 
teenth and intolerable in the Nineteenth. 

But there exists no abstract evil in 
sumptuary mandates. A sumptuary or- 
dinance dictated by reason and science 
must in practice work good, and is a very 
different matter from a sumptuary ordi- 
nance arisen from an obsolete custom, or 
grown out of a worn-out superstition. 

Science is merely in the beginning of 
its practical application to the conduct of 
life, and to impose correct science of liv- 
ing upon citizens is not tyranny, but 
sound policy and beneficent exercise of 
power. Care will have to be exercised to 
prevent fad legislation. But there is 
proved science as well as speculative 
science, and it is not tyranny to compel 
individuals ‘to wash, and not to expecto- 
rate upon sidewalks. A physically filthy 
person in these days is a sanitary peril 
and a public nuisance. 


The Parole of Federal Prisoners.—Con- 
gress seems to be quite as much im- 
pressed with the new notions about the 
parole of prisoners and the probation 
system, says the Daily Picayune, as many 
of the individual states appear to be. 














It has recently passed a law which will, 
if the President approves it, make things 
decidedly easier for the constantly in- 
creasing number of Federal prisoners 
who are incarcerated for violating the 
Federal statutes. 

Under the new law, any Federal pris- 
oner who is sentenced to a year or more, 
and for less than a lifetime, who has not 
had a previous conviction, and has be- 
haved himself well, is entitled to his pa- 
role after having served one third of his 
time. If in any way he violates the terms 
of his parole, he may be ordered back to 
prison. There is to be a parole board in 
each judicial district, consisting of a Fed- 
eral judge, some private citizen, and the 
superintendent of prisons at Washington. 
These are to determine in each case 
whether a convict is entitled to a parole, 
and issue orders for his release. 

This law is very similar to the parole 
and probation systems now in force in a 
number of the states. Where the new 
system has been tried it is said to have 
worked well, and it is reported that the 
number of paroled prisoners who violate 
their parole is extremely small. The 
whole idea is that, where prisoners re- 
main in prison for long terms of years 
for first offenses, they become confirmed 
criminals, with little hope of reformation, 
whereas the release of first offenders 
after a certain period, on parole and un- 
der surveillance, gives them an oppor- 
tunity to redeem themselves and become 
again useful citizens. 

It is to be feared, however, com- 
ments the Evening Post, that this act 
has been hastily and unadvisedly passed. 
Among the crimes with which the 
penal laws of the United States deal, 
there is one class to which the usual ar- 
guments in favor of the indeterminate 
sentence and the parole system are singu- 
larly inapplicable. Such crimes as bank 
wrecking, systematic defrauding of the 
government, or criminal financial opera- 
tions generally, are committed by men not 
because they have never had an oppor- 
tunity for self-development, nor because 
they have never acquired habits of order 
or of regular work. And when they are 
put in prison, the object of the law is not 
at all—or at most in an insignificant de- 
gree—to prevent a repetition of the same 
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or a similar crime by the same person. 
Such a man finds no difficulty in being 
the most exemplary of prisoners; he 
needs no prison discipline to make him 
polite, neat in his person, punctual in his 
daily tasks, efficient in the despatch of 
work. Whether his sentence should be a 
year or six years or twenty years is a 
question the true answer to which de- 
pends not on the facts developed dur- 
ing his prison life, but on _ the 
facts brought before judge and jury 
at his trial. He suffers in prison 
for one purpose, and one purpose only,— 
that knowledge of the dire punishment 
which society thinks it necessary to im- 
pose for his crime may prevent others 
from committing it. To confuse his case 
with that of the shiftless or hopeless fel- 
low who falls into the clutches of the law 
through the commission of some petty 
crime is to lose sight of the sole weighty 
purpose of the law in this most important 
domain. 

This enactment would not only indi- 
rectly, but directly, also open the prison 
doors to convicted bank officers and oth- 
ers unfaithful to a public trust. It would 
except from the benefits only persons 
guilty of murder, rape, or incest; which 
is as much as to say that any Federal 
convict could have his parole after serv- 
ing one third of the term for which he 
was sentenced,—for murder, rape, and 
incest are punishable under Federal laws 
only when committed on Federal terri- 
tory or on the high seas, on American 
vessels, or on pirate craft. 

This act may also be criticized on the 
ground that where Federal prisoners are 
confined in a reformatory institution of 
a state it makes the parole law of such 
state applicable, and puts the execution of 
the law and the supervision of the dis- 
charged convicts in the hands of the 
local parole officers. This would apply 
to the paroling of Federal convicts as 
many different rules as there are state 
institutions harboring such prisoners; 
and the state laws would often be ill 
adapted to meet the exigencies of the 
Federal criminal law. 


Are Island States Coming?—The chief 
features of the Olmstead bill, recently 
passed by the House of Representatives, 
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says the Boston Transcript, are the boon 
of citizenship and the provisions it makes 
for a bicameral Porto Rican legislature, 
both branches of which shall eventually 
be elective. The senate in the begin- 
ning will have an appointive majori- 
ty, the chiefs of the executive gov- 
ernment, but at each election one 
elective senator is to supplant an ap- 
pointive senator. Seven elections will be 
enough to eliminate altogether the ap- 
pointive element of the Senate’s member- 
ship. In the meantime, the elective sena- 
tors will have become the majority. The 
suffrage of the island is restricted under 
the bill by educational and property qual- 
ifications which will materially reduce 
the electorate. It is also required that 
the members of the popular branch, 
which has from the first been elective, 
shall be actual residents of the districts 
they are chosen to represent. Under the 
present methods, it is declared, dominat- 
ing influence is easily acquired by a few 
politicians who select their constituencies 
for themselves. Briefly, Porto Rico’s 
“Constitution,” or organic law, is recast, 
and is assimilated to the American model. 

Though the Olmstead act, if passed, 
will be the most radical piece of legisla- 
tion affecting Porto Rico put upon our 
statute book, it yet will be logical in view 
of our policy towards that possession. 
Almost unnoted by the American people, 
Porto Rico has gone step by step, with 
brief halts intervening, towards the por- 
tal of the Union. Conquered by the 
United States but twelve years ago, and 
ceded to it by the treaty of Paris, 
Porto Rico for a short period had 
none but military government. A 
temporary tariff was established, which 
was succeeded by absolute free trade 
with the United States. A civil gov- 
ernment supplanted military rule, and 
with it or after it came a variety of 
changes, all headed towards ultimate as- 
similation. The election of a popular 
house of the legislature by practically 
manhood suffrage, the application of the 
United States coastwise maritime laws to 
trade between this country and the island, 
were steps in a direction which those who 
authorized them endeavored to conceal 
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from themselves. A year or two ago, 
another illustration of the process of 
Americanization was afforded by the con- 
version of the Porto Rico regiment from 
a local “provisional” corps, whose exist- 
ence depended from year to year on ap- 
propriations, into an organization of the 
“permanent establishment.” It had been 
found that if young Porto Ricans were 
not commissioned among its officers, 
local sentiment would be affronted, while, 
if they were, the anomaly was pre- 
sented of American officers who were not 
Americans citizens. In a similar spirit 
Congress changed the status of the resi- 
dent commissioner of Porto Rico in 
Washington from that of an envoy, to 
that of a territorial delegate. Like the 
Philippine commissioner, the commis- 
sioner of Porto Rico now sits in the 
House, participates in the debates, and 
does everything but vote. Twelve years 


ago those Republican leaders who backed 
up McKinley were a unit against even 
the probability of Porto Rico and Luzon 
entering the Union. The late Orville H. 
Platt, of Connecticut, had as great a 
share as any Senator in bringing about 


the retention of the Philippines and the 
acquisition of Porto Rico, and his words 
may be cited as expressing the governing 
opinion that, because we had insular pos- 
sessions, we need not have island states. 
Writing to Professor Fisher, of Yale, 
Senator Platt thus defined his position : 

“The Philippines would belong to us, 
rather than become a part of us. We 
should govern them, or see that they 
were governed, and, if we discharge our 
duty to them in that respect as we should, 
it will be to their incalculable benefit. 
The idea that we cannot under our sys- 
tem acquire or possess any country, ter- 
ritory, or even island of the sea, unless 
we intend to admit our acquisition to the 
full privilege of statehood, has, in my 
mind, no foundation to rest upon.” 

Since Senator Platt’s day we have been 
drifting away from the “colonial sys- 
tem” he contemplated, and towards an 
‘“‘Americanization,” that is irresistibly 
drawing our island possessions to the 
portals of statehood. 
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What the Bar Associations are doing and saying. 


The American Bar Association 


The thirty-third annual meeting of the 
American Bar Association convened at 
Chattanooga, Tennessee, on August 
30th. President Charles F. Libby, of 
Maine, presided. 

The report of the committee on inter- 
national law mentions the summary exe- 
cution of the Americans, Cannon and 
Groce, in Nicaragua last November. 
The court martial and death of the for- 
eigners, the report says, who seem to 
have been regularly commissioned by 
Estrada and to have complied with the 
rules of civilized warfare, were acts of 
inhumanity and also betokened a nation- 
al animosity which the United States 
was justified in resenting. 

The committee on commerical law re- 
ported its conviction that the national 
bankruptcy act is a wise measure. It 
recommended every effort to prevent the 
repeal of this act. The committee re- 
ported that it had requested suggestions 
from prominent business men and that 
one such suggestion was for the enact- 
ment of a Federal law making exemption 
under the bankruptcy law uniform 
throughout the United States. The ex- 
isting law preserves the several state laws 
with their various interpretations of 
exemption, making it difficult for credit 
men to compute a basis for credit. 

To mitigate the law’s delays the special 
committee to suggest remedies and for- 
mulate proposed laws to prevent delay 
and unnecessary cost in litigation urged 
that influence be brought to bear to se- 
cure the passage of the following legis- 
lation, which is already before Congress : 

“First, that issues of fact may be 
found specially by a grand jury, re- 
serving the decision of questions of law 


for subsequent consideration by the trial 
judge or by the appellate court, with pow- 
er to order final judgment upon the law 
held applicable to the facts by the jury. 

“Second, that judgment shall be ren- 
dered upon the merits, without regard to 
technical errors that do not affect the 
merits.” 

This committee also declared that the 
rules in admiralty in many districts are 
sources of delay and unnecessary ex- 
pense to litigants. Objection was made 
to rules requiring the testimony of all 
witnesses to be reduced to writing and 
in some districts to be printed before it 
can be considered. 

The committee on laws reporting and 
digesting declared that “there can be no 
question but that the bulk of our re- 
ported decisions is becoming intolerably 
large.” It was suggested that the bar 
insist that decisions of no effect in the 
elucidation or development of law should 
not be reported. The committee also 
said that there is need for a digest giv- 
ing a comprehensive statement in logieal 
order of the whole body of law as it 
exists in the United States to-day. 

The committee of the National Civic 
Federation of Reform in Legal Pro- 
cedure of the American Bar Association 
of which R. W. Breckenridge, of Ne- 
braska, is chairman, has adopted the fol- 
lowing recommendation to be embodied 
in a reformed criminal practice code: 

“No indictment or information shall be 
held defective at any stage of the pro- 
ceedings provided it fully informs the de- 
fendant of the offense with which he is 
charged. 

“Upon any second or subsequent trial 
of a criminal cause the testimony of any 
witness who testified on a former trial 
and is dead or beyond the knowledge of 
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the court may be introduced by the prose- 
cution or defense.” 

The officers elected for the ensuing 
year are: President, Edgar H. Farrar, of 
New Orleans; secretary, George White- 
lock, of Baltimore; assistant secretary; 
Albert C. Ritchie, of Baltimore; treasur- 
er, Frederick E. Wadhams, of Albany, 
New York; executive committee, Fred- 
erick W. Lehman, St. Louis; William 
O. Hart, New Orleans ; Ralph W. Breck- 
enridge, Omaha; Lynn Helm, Los An- 
geles; John Hinkley, Baltimore. 


Tendencies in Legislation 


In his annual address- before the 
American Bar Association, President 
Charles F. Libby, of Portland, Maine, 
said that while the results of the efforts 
of legislative bodies are large in vol- 
ume it is evident from the number of 
bills killed that discretion is used. “The 
situation indicates,” he said “that we 
have drifted away from the viewpoint 
of the fathers, that the best govern- 
ment is the one that governs least, 
and have forgotten that wise legis- 
lation should always follow but not an- 
ticipate public sentiment.” The speaker 
emphasized a point he has always in- 
sisted upon,—that the sole function of 
law and legislation is to secure to the in- 
dividual the utmost liberty he can enjoy 
consistent with like liberty to others. 
Touching upon the subject of freedom, 
President Libby described the condition 
of affairs which has created the profes- 
sional politician the lack of watchful- 
ness by the citizens. “Caucuses and 
conventions,” he declared, “have failed 
to express the wishes of the people be- 
cause the majority of voters have neg- 
lected to participate in their action, and 
have left the field to those who make a 
profession of politics. If every citizen 
did his duty, there would be no place for 
the professional politician.” 

The speaker declared the necessity of 
facing serious questions : 

“Has our dual system of government 
outlived its usefulness? Is our repre- 
sentative form of government a failure? 
Has the time come to establish a more 
centralized form of government at Wash- 
ington by a transfer to the Federal gov- 
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ernment of important powers reserved 
to the state?” The proposed income tax 
amendment, he declared, must result in 
the impairment of the powers and re- 
sources of the individual states. The 
speaker held that if an income tax is ever 
a wise measure it should be reserved for 
great national emergencies in which the 
necessity of large additional revenue 
overrules all objections. Throughout a 
lengthy and elaborate argument and 
presentation of conditions, President 
Libby showed his opinion that the Ameri- 
can people should not seek to get away 
from the intentions of the men who 
wrote the Constitution, or take any step 
toward a pure democracy instead of a 
republic. 

President Libby set forth that the great 
number of immigrants received into the 
United States from all foreign countries 
has had a great deal to do with fostering 
the demand for change of government, 
the hostility for institutions. The work 
of bringing about uniformity of state 
laws, undertaken by the association and 
directly done by the conference of com- 
missioners on uniform state laws, re- 
ceived praise from the lips of the presi- 
dent, who said: “It will, if persistently 
pursued, prove to be a bond of union be- 
tween the states and a safeguard against 
radical changes in our present form of 
republican government.” 

Referring to the part the legal profes- 
sion is to play in solving some of the 
questions to which he had made refer- 
ence, President Libby said: ‘We cannot 
escape the responsibility of leadership if 
we would. In public affairs it is our 
function to lead, not to follow; to advise, 
not to obey. The future of this world 
rests largely upon the wisdom, courage, 
and statesmanship of our profession,— 
a wisdom which hastens slowly and 
knows the value of self restraint, a cour- 
age to withstand as well as to lead, a 
statesmanship which is guided by the 
experience of the past and sustained by 
an abiding faith in the future.” 

“At a time when speeches full of sound 
are being vociferously delivered and vo- 
ciferously reported,” says the Boston 
Transcript, “it is not always easy to hear, 
or even to find in print, a temperate and 
thoughtful address like that which was 
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given at Chattanooga before the Ameri- 
can Bar Association by President Charles 
F. Libby, of Portland. All the more 
does it seem a duty and a pleasure to re- 
peat his warning against the current de- 
lusions that all the ills of humanity can 
be healed by acts of Congress; that ‘re- 
form’ of our institutions is needed, rath- 
er than reform in our standards of citi- 
zenship; that the time has come to es- 
tablish at Washington a more centralized 
form of government by a transfer of im- 
portant powers possessed by the states, 
and that it is every man’s right to in- 
terpret the Constitution for himself with- 
out reference to the decisions of the 
courts. Such ideas flourish because a 
new nation of mixed characteristics is 
growing up in this country, and ‘ama- 
teur statesmen, find plastic material in 
immigrants or sons of immigrants for 
whom our ideals and traditions have lit- 
tle meaning.” 


The Lawyer and the Community 


President Woodrow Wilson, of 


Princeton University, in addressing the 
American Bar Association upon this 
theme, said in part: 

“We are lawyers. This is the field of 


our knowledge. We are servants of so- 
ciety, officers of the courts of justice. 
Our duty is a much larger thing than the 
mere advice of private clients. In every 
deliberate struggle for law we ought to 
be the guides, not too critical and unwill- 
ing, not too tenacious of the familiar 
technicalities in which we have been 
schooled, not too much in love with prec- 
edents and the easy maxims which have 
saved us the trouble of thinking, but 
ready to give expert and disinterested ad- 
vice to those who purpose progress and 
the readjustment of the frontiers of jus- 
tice. 

“So long as we have written constitu- 
tions, courts must interpret them for us, 
and must be the final tribunals of inter- 
pretation. I am speaking of the promi- 
nence and ascendency of lawyers in the 
practical political processes which pre- 
cede the judgments of the courts. Until 
the Civil War came and the more debat- 
able portions of our fundamental law 
were cut away by the sword, the very 
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platforms of parties centered upon ques- 
tions of legal interpretation, and lawyers 
were our guiding statesmen. 

“Lawyers have been sucked into the 
maelstrom of the new business system of 
the country. That system is highly tech- 
nical and highly specialized. It is divided 
into distinct sections and provinces, each 
with particular legal problems of its own. 
Lawyers, therefore, everywhere that 
business has thickened and had a large 
development, have become experts in 
some special technical field. They do not 
practise law. They do not handle the 
general, miscellaneous interests of so- 
ciety. They are not general counselors 
of right and obligation. They do not 
bear the relation to the business of their 
neighborhoods that the family doctor 
bears to the health of the community in 
which he lives. They do not concern 
themselves with the universal aspects of 
society. 

“Our reforms must be legal reforms. 
It is a pity they should go forward with- 
out the aid of those who have studied the 
law, those who know what is practicable 
and what is not, those who know, or 
should know, if anybody does, the his- 
tory of liberty.” 


Corporations Do No Wrong 


In his address before the American 
Bar Association, President Woodrow 
Wilson, of Princeton University, de- 
clared: 

“Corporations do not do wrong. In- 
dividuals do wrong, the individuals who 
direct and use them for selfish and il- 
legitimate purposes, to the injury of so- 
ciety and the serious curtailment of pri- 
vate rights. Guilt, as has been very truly 
said, is always personal. You cannot 
punish corporations. Fines fall upon the 
wrong persons, more heavily upon the 
innocent than upon the guilty, as much 
upon those who knew nothing whatever 
of the transactions for which the fine is 
imposed as upon those who originated 
and carried them through,—upon the 
stockholders and the customers, rather 
than upon the men who direct the policy 
of the business. If you dissolve the of- 
fending corporation, you throw great un- 
dertakings out of gear. 
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“A modern corporation is an economic 
society, a little economic state,—and not 
always little, even as compared with 
states. Many modern corporations wield 
revenues and command resources which 
no ancient state possessed, and which 
some modern bodies politic show no ap- 
proach to in their budgets. The econom- 
ic power of society itself is concentrat- 
ed in them for the conduct of this, that, 
or the other sort of business. The func- 
tions of business are differentiated and 
divided amongst them, but the power for 
each function is massed. 

“Society cannot afford to have individ- 
uals wield the power of thousands with- 
out personal responsibility. It cannot af- 
ford to let its strongest men be the only 
men who are inaccessible to the law. 
Modern democratic society, in particular, 
cannot afford to constitute its economic 
undertakings upon the monarchical or 
aristocratic principle, and adopt the fic- 
tion that the kings and great men thus 
set up can do no wrong which will make 
them personally amenable to the law 
which restrains smaller men; that their 
kingdoms, not themselves, must suffer 
for their blindness, their follies, and their 
trangressions of right.” 


Efficiency of American Bar 


In his address delivered before the 
American Bar Association, Col. W. A. 
Henderson, of Knoxville, said: “In my 
opinion, we have to-day in America as 
efficient a bar as has ever graced the 
world. As an old campaigner, pausing 
a moment on the wayside, watching the 
young soldiers of Themis as they march 
on to the firing line, my heart throbs with 
that hope which approaches foreknowl- 
edge, that advances are being continually 
made in industry, in ability, in honor, in 
trustworthiness, in eloquence, such as 
the world has never known. I believe 
that many or all of you have listened to 
arguments abler and more learned, and 
orations more eloquent, than were ever 
heard on the Nile, on the Euphrates, on 
the Hellespont, or on the golden Tiber.” 


St. Yves, the Lawyer Saint 


In the course of his remarks at the an- 
nual banquet of the Iowa State Bar As- 
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sociation, Mr. J. B. Weaver, Jr., of Des 
Moines, said: “Let us turn our thoughts 
to the far eastern horizon, where, washed 
by the waves of the Atlantic, are the 
shores of Brittany. There, in the village 
of Tregier repose in a beautifully chiseled 
marble tomb the remains of St. Yves, the 
regularly canonized, the one and only, 
lawyer saint. 

“Proud are we of him, for his was a 
beautiful and kindly life; and proud, too, 
of the one race that has had the courage, 
as well as the discernment, to enshrine a 
lawyer saint. Once a year there is a 
great fete in honor of his memory, to 
which the people gather from all over the 
province. For scores of years the fa- 
mous procession has formed and 
marched to the tomb of the saint. I 
would have you listen to their chant as 
they march along: 

‘Sanctus Yvo Erat Breto; 
Advocatus et non latro, 
Res miranda populo!’ 

“Let us translate: ‘Saint Yves was a 
Breton; a lawyer, and not a robber. A 
marvelous thing, the people say.’ The 
impression implied in those words, un- 
fair as it is, I regret to say is not entirely 
limited to Brittany, and now, my young 
gentlemen of the bar, one of your real 
duties is to so conduct your lives as law- 
yers as to hasten the day when none any- 
where will longer regard as a phenome- 
non a lawyer who is not a rogue.” 


The Blending of the Roman and English Law 


Honorable Hannis Taylor, who gave 
the annual oration before the South Car- 
olina Bar Association a few months ago, 
in speaking upon the Roman and English 
law as great world systems, said: 

A few years ago when it became neces- 
sary for me to make a careful analysis 
of the law system of the seventeen 
Latin-American states to the south of 
us, I began by dividing them into 
two groups. The first group con- 
sisted of the thirteen single states, 
of Gautemala, Salvador, Nicaragisa, 
Costa Rica, Honduras, Panama, Uru- 
guay, Chile, Peru, Ecuador, Colombia, 
Paraguay, and Bolivia. A student of 
comparative politics naturally contracts 
the constitutions of these thirteen sin- 












gle states, in which the Federal idea 
does not appear, with those of the in- 
dividual states of our Union of which 
they are conscious and substantial repro- 
ductions. These states have accepted the 
entire fabric of English constitutional 
law in the form in which it has been re- 
stated in the Declaration of Independence 
and in the Bills of Rights annexed to our 
state Constitutions. The second group 
consisted of the four Federal unions, 
entitled the United States of Mexico, 
the Argentine nation, the United 
States of Brazil, and the United 
States of Venezuela. The superstruc- 
tures of these four Federal states ap- 
proach very closely the prototype aft- 
er which they were fashioned. Fol- 
lowing our Federal Constitution, each 
embodies the “wholly novel theory” of a 
Federal government—strictly organized, 
and divided into three departments, ex- 
ecutive, legislative, and judicial—operat- 
ing directly upon the individual, and not 
upon states as corporations. Thus it ap- 
peared that English constitutional law, in 
its North American form, has been em- 
bodied in the outer shells or constitutions 
of Latin-American states, single and 
Federal, so far as it could be assimilated 
by Latin peoples who do not possess the 
peculiar forms of self-governing com- 
munities in which the English people 
have been trained in self-government. 
But while that can be said as to the 
public law of these states, the fact re- 
mains that each and all of them are cling- 
ing with tenacity to their interior codes 
of private law all of Roman origin. The 
private law of all Latin-America is Span- 
ish—in the form that law had assumed 
after its codification in the Siete Partidas, 
which became fundamental in the col- 
onies as in the mother country—with the 
exception of Brazil, occupying an area 
not far short of the extent of Europe, 
whose civil law was drawn from Portu- 
gal. With that object lesson before my 
eyes I could not fail to see that within 
the last sixty years seventeen states have 
been formed to the south of us, in which 
the outer shell or constitutional law is 
English and the interior codes of private 
law are Roman. And of course I could 


not fail to see that the same thing is true 
of our state of Louisiana. From Louisi- 
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ana I passed to France, whose existing 
Constitution is the most perfect English 
Constitution in the world, outside of 
England, while the private law of France, 
as embodied in the Code Napolean, is 
substantially Roman. 

The same thing may be said of every 
state in Continental Europe having a 
parliamentary government. Wherever 
in the world of to-day you find a consti- 
tution of the parliamentary type it is 
an English Constitution, and all such 
in Continental Europe, Latin-America 
and Louisiana inclose codes of private 
law which are distinctly Roman. By 
that process of induction I reached the 
conclusion that out of this blending of 
Roman and English law, which has tak- 
en place since the French revolution, 
there is rapidly arising a typical state- 
law system whose outer shell is English 
public law, including jury trials in crim- 
inal cases, and whose interior code is 
Roman private law. 

One of the best demonstrations of the 
force of this tendency is to be found in 
the new state system of Japan, whose 
Constitution is modeled after that of 
England, and whose private law has been 
remodeled upon the basis of Roman law 
as it exists in Germany. Thus it ap- 
pears that after flowing in distinct chan- 
nels for many centuries the two streams 
known as Roman and English law are 
now rapidly blending in a new combina- 
tion which, as the typical state law sys- 
tem of the future, is to rest upon the 
strongest elements of both. 


Trial by Jury of Civil Actions 


Colonel John W. Hinsdale, of Raleigh, 
North Carolina, in his annual address be- 
fore the North Carolina Bar Association, 
as its president, directed his remarks 
principally to the questions: 

First, whether jury trial of civil ac- 
tions should be abolished and, if so, what 
is the best substitute; and, second, how 
can the system of trial by jury be im- 
proved? 

“The lawyer who knows he has a bad 
case which he ought to lose will not trust 
the judge. He prefers a more competent 
and reliable and trustworthy (?) arbiter. 
Short on facts, his only hope is a jury, 


252 Case and 


upon whose sympathy and prejudices he 
may play, in order to secure justice( ?). 

“The uncertainty of the issue of a 
jury trial has become proverbial. It is 
said to be the only thing which omnis- 
cience does not know, and it has been 
suggested that ‘perhaps there is enough 
of the gamble, the chance of the die, in 
the outcome, to fascinate the student and 
to entice the practitioner into becoming 
its advocate. 

“We cannot and must not ignore these 
oft recurring miscarriages of justice. 
They stand out in bold relief in our pro- 
fessional experience, and are known of 
all men. 

“No, if the trial by jury in civil cases, 
with all its faults, is the best, let us re- 
tain it and, if possible, correct them. If 
it is not, let it be abolished and a better 
system substituted in its place. We owe 
it to succeeding generations to hand 
down to them the surest and safest ad- 
ministration of civil justice. 

“What is the best substitute ? 

“T verily believe that all issues of fact, 
as well as of law, can be more safely, 
more certainly, more satisfactorily deter- 
mined by one or three honest, impartial, 
able, learned, and experienced judges.” 

Col. Hinsdale next entered upon a pro- 
found discussion of the constitutional 
question of whether or not jury trial in 
civil causes in North Carolina may be 
abolished without an amendment, nu- 
merous supreme court opinions being 
quoted, the speaker taking the ground 
that it is certain that the right of trial by 
jury in a common-law action cannot be 
abolished except by constitutional amend- 
ment, and if the supreme court shall ad- 
here to what he conceives to have been 
an erroneous construction of the Consti- 
tution, the right to trial by jury in an 
equity cause, without such an amend- 
ment, cannot be changed. 

“It is not probable,” said the speaker, 
“that our organic law will be changed in 
this respect in our generation, but I am 
convinced that the day will come when a 
different and better mode of trial of all 
civil actions will be adopted. 

“The question, therefore, of abolishing 
the jury trial in civil causes can hardly be 
called a living practical one. Its discus- 
sion at this time is academical. 
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“If the jury system in civil actions, like 
the poor, is to be with us always, it is 
our duty to make it as perfect as pos- 
sible. This brings me to the considera- 
tion of the improvements which should be 
made. 

“A higher standard of intelligence 
should be adopted in the selection of 
jurors. None should be called upon to 
perform this important function of pass- 
ing upon the liberties and rights of the 
citizens, but those who are well qualified 
for the duty. None but freeholders, as 
in the case of talismen, should be chosen, 
and preferably men of education, sub- 
stance, and affairs. No one should seek 
the duty. None should shirk it. There 
is nothing really attractive in the per 
diem, and a juror to whom this is an in- 
ducement, is generally an unfit person.” 

Col. Hinsdale held that the province of 
the jury is to be the ultimate judges of 
the facts. “It is no invasion of this prov- 
ince, for an able and impartial judge,” he 
said, “simply to assist them in coming to 
their conclusion. If truth is the desired 
goal, and it can be more certainly reached 
with the assistance of a judge whose ex- 
perience enables him to materially aid in 
this ultimate purpose of trial, what is the 
objection? Is error more to be prized be- 
cause the jury in their unaided gropings 
have fallen into it, than truth reached 
with the assistance of the court? 

“The rule that the verdict of a jury 
must be unanimous has come down to us 
from our ancestors. This is its chief ex- 
cellence. Eleven cannot truly solve the 
problem submitted to them, without the 
aid of the twelfth juror, because the 
truth reposes only in the twelve! In all 
bodies, executive, judicial, deliberative, 
legislative, a bare majority suffices. In 
the courts of common law and the courts 
of appeal in chancery, when the judges 
differ in opinion, that of the majority 
prevails. When in the House of Lords 
a peer is tried for crime, a bare majority 
of one is sufficient to convict; in the su- 
preme court of North Carolina, a major- 
ity of one decides the question of law, 
and in the Supreme Court of the United 
States in equity causes the most difficult 
questions of fact, as well as of law, are 
decided by a majority of one.” 
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Discussing the setting aside of ver- 
dicts, the speaker said: 

“A great defect in our system of trials 
is the reluctance with which judges set 
aside the verdicts of juries. There is 
nothing sacred in the verdict of twelve 
fallible men. They frequently make mis- 
takes. Of course, it is not a pleasant 
duty for the judge to tell the jury that 
they have blundered. The usual formula 
in denying a motion for a new trial is, 
‘I am averse to disturbing the verdict of 
a jury.’ If it is wrong, it ought to be dis- 
turbed. The judge who said, ‘It takes 


thirteen men in my court to deprive one 
of his land,’ was eternally right.” 


Urged Stock Control Act 


Congressman John J. Esch, of La 
Crosse, Wisconsin, speaking before the 
Minnesota Bar Association, outlined a 
plan for legislation to bring about Fed- 
eral control of stock and bond issues by 
interstate carriers and the consolidation 
of railroads. 

The views of Mr. Esch attracted par- 
ticular attention because of the fact that 
he, with Representative Townsend, of 
Michigan, were most active in framing 
the first railroad regulation measures in 
Congress under the Roosevelt adminis- 
tration. The bill which they framed 
jointly was passed by the House, and, 
while it was not accepted by the Senate, 
many of its most important features were 
embodied in the law finally enacted by 
Congress. 

Mr. Esch spoke at length of the prac- 
tice of “stock watering” by railroads, 
and summed up his conclusions in sug- 
gesting possible remedies by congression- 
al enactment as follows: 

“That no common carrier shall issue 
stock, bonds, or notes payable more than 
one year from date of issue, except when 
necessary for the acquisition of property, 
extension or improvement of its line and 
facilities, the improvement or mainte- 
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nance of its service, or refunding its 
lawful obligations. 

“That such issues shall be paid for at 
par, and if paid for in property or serv- 
ices the reasonable value thereof shall be 
fixed by the Interstate Commerce Com- 
mission. 

“Make it unlawful to issue scrip divi- 
dend or stock dividend, or to pay any 
dividend except in cash derived from 
earnings. 

“Require the written consent of the In- 
terstate Commerce Commission to all 
proceedings looking to the consolidation, 
reorganization, or merger of carriers. 

“Require every such carrier to make 
and file immediately a full, specific, and 
separate report to the Commission of 
every issue of stock, bonds, and notes or 
other evidence of indebtedness. 

“Give the Interstate Commerce Com- 
mission visitatorial power in all matters 
connected with capitalization. 

“Enforce these provisions with suitable 
penalties, including imprisonment.” 


Criminal Court Practice 


In a recent address before the Georgia 
State Bar Association, Judge Hillyer, of 
Atlanta discussed what is an admitted 
weakness in practice before American 
courts. It was a subject with which ex- 
perience on the bench naturally had made 
him familiar. 

Summing up briefly the evils of crim- 
inal court procedure, Judge Hillyer de- 
fines the most important as being too 
much technicality, too little merit; delay, 
instead of promptness; punishing the 
poor, letting go the rich, criminal; 
archaic procedure ruled by irrelevant 
precedents. 

The judge holds that in the reform of 
these evils lies the sole hope of rescuing 
the courts,——a fundamental of popular 
liberty—from inefficiency and growing 
public contempt. 
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A department dedicated to the judges and lawyers of the future. 


Association of"“American Law Schools. 


The tenth annual session of the Asso- 
ciation of American Law Schools con- 
vened at Chattanooga, Tennessee, on 
August 29th. 

J. C. Townes, president of the Uni- 
versity of Texas, and also president of 
the organization, read a paper on “Or- 
ganization and Operation of a Law 
School.” In part, he said: “From dis- 
cussions which occur from time to time 
among the teachers of law, it might be 
well concluded that three distinct ideas 
exist as to what constitutes a law school. 
The first, that it is an institution in which 
law is taught; second, an institution in 
which law is studied, and third, an in- 
stitution in which law is both taught and 
studied.” 

He declared the most important matter 
in the law school is the quality of the 
teaching and studying done, and this de- 
pends largely upon the character and 
qualifications of the faculty; and defined 
what he regarded as properly covering 
this point. “Every law teacher, to be 
successful,” he said, “should be an en- 
thusiast, filled with an absorbing love for 
the law in general and the topics which 
he teaches in particular.” 

Discussing the question of text-books, 
Mr. Townes said that extreme undue 
emphasis on the teaching side leads to the 
exclusive lecture method, eliminating 
text and case books alike. But neither 
of these extremes, he believed, was tol- 
erable. The middle course, he asserted, 
blends earnest research and careful 
thought by the pupil with skilful sug- 
gestion and illuminating exposition by 
the teacher. 

Dean Ervine, of Cornell University, 
said: “I believe law schools should af- 


ford not alone facilities of studying law; 
but youth is entitled to be protected from 
youth. They are not all going to devote 
themselves to study; many will test the 
ability, the energy, and wisdom of the 
instructor. We must protect the earnest, 
serious student. The worthless will go 
overboard. It is altogether a question of 
balance.” 

Dean Barker, of the University of II- 
linois Law School, paid his respects in 
no uncertain terms to law schools of state 
universities and “other so-called schools” 
for not having a higher course. He 
thought a law student should be better 
equipped than with a desire to become a 
lawyer. He advocated a high-school di- 
ploma before entering a law school. The 
dean criticized so-called night schools, 
which advertised a full law course, to the 
detriment of the legal profession and 
legal education. He wanted to see the 
law schools generally placed upon a high- 
er plane, and send out graduates who 
would reflect the honor of the school in 
their practice. 

Dean Hastings, of the University of 
Nebraska, believes in adopting a greater 
uniformity of studies, and that law stu- 
dents should be equipped along such edu- 
cational lines as would enable them to get 
the best out of the course of study. 

R. G. Anderson, of the Law Depart- 
ment of Trinity College, North Caro- 
lina, followed Dean Barker, with a vig- 
orous appeal for the so-called night law 
school. He said, notwithstanding the 
fact that he came from such an institu- 
tion, he had the highest regard for the 
man, whether he was the “truck driver 
or pig sticker,” referred to by Dean 
Barker, who worked by day and studied 
by night; he knew of eminent lawyers 
who had completed their law courses by 
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studying at night schools, they not being 
able to take a course in some higher 
college spoken of by the gentleman from 
Illinois. Mr. Anderson stated emphatic- 
ally that he knew lawyers who graduat- 
ed from night schools who knew more 
law in an hour than graduates of higher 
schools knew in a week. 

E. G. Lorenz, Dean of the Department 
of Law of George Washington Univers- 
ity, wanted teachers in law schools who 
could not only anticipate matters in the 
curriculum but others with whom the 
student was brought in daily contact. 
The rapidly changing conditions in all 
epochs required men in teachers’ places 
who were men, and could command the 
respect and admiration of their students. 
Professor Lorenz believes if millionaires 
would create chairs of research in sev- 
eral universities, for the purpose of con- 
ducting that class of legal research, the 
legal profession of the country would be 
vastly benefited. 

Dean William Draper Lewis, of the 
University of Pennsylvania, read a paper 
upon “The Honor System of Conduct- 
ing examinations in Law Schools.” 
Among the forcible things he said, may 
be quoted the following: 

“It is the duty of the law faculty to 
keep improper persons from the bar. A 
person who will cheat in examinations 
is not a fit person to be a lawyer. It is 
the duty of a law faculty to do all in 
their power to prevent such a person 
from being graduated.” 

“Another principle which should be 
borne in mind is that human character 
grows in vice as well as virtue by what 
it feeds on. The man who cheats in an 
examination by the very fact that he has 
cheated makes his possibilities for evil 
greater. Furthermore, the man who 
cheats in an honor system does an act 
the effects of which are more harmful to 
him than if he had cheated in an exam- 
ination conducted under the monitor sys- 
tem.” 

An adverse report was made by- the 
committee to which was referred the 
project of establishing a section to be 
known as the section of legal writers, 
and designed to promote the best method 
of legal writing and the advancement of 
American jurisprudence. 


Law Schools 
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Three-Year Course for Law Students. 


“My advice to students,” said Judge 
W. O. Hart, of the New Orleans bar, 
who is chairman of the section of legal 
education of the American Bar Associa- 
tion, “is to go to a law school, to take 
the three-year course, to study in an of- 
fice in the meantime, to watch the actual 
trial of cases, and, whether they are re- 
quired to do so or not, to take an exam- 
ination before a state board, before let- 
ting themselves feel that they have fin- 
ished the study of law. If they find at 
the end of three years they are not fully 
equipped and informed, they should 
study longer, and not be too hasty in their 
efforts to become a member of the bar.” 


New System of Moct Court Trials. 


Under the system now in vogue in 
most of the law schools of the country, 
a statement of all the facts of the case 
is supplied both the attorneys for the 
plaintiff and defendant, with the result 
that each side is thoroughly familiar with 
the details of the opponent’s case. 

Mr. John K. M. Ewing, of the New 
York bar, has conceived the novel and 
ingenious plan of furnishing each of the 
opposing counsel only the facts supposed 
to be known by them, together with a 
list of their respective witnesses. Each 
witness is separately furnished a state- 
ment of the facts supposed to be within 
his knowledge. In this way the actual 
conditions encountered on the trial of a 
cause are provided; the moot court be- 
comes practically a real court, and the 
student acquires most valuable experi- 
ence. 


New Harvard Law Course. 


By a recent vote the corporation estab- 
lished a fourth year of work, leading to 
the degree of J. D. (Juris Doctor). This 
will be conferred on graduates of the 
Harvard Law School, and those of other 
schools, qualified to be members of the 
Association of American Law Schools, 
upon one year’s residence after receiving 
the bachelor’s degree. 


“Questioned Documents.” — A Study and 
Analysis of Questioned Documents, with 
an Outline of Methods by which the 
Facts may be Discovered and Shown. 
By Albert S. Osborn. With an introduc- 
tion by Prof. John H. Wigmore. (Law- 
yers Co-operative Publishing Co.) Cloth. 
$5.25 delivered. 

This work has grown out of actual 
cases involving the questions discussed, 
and has been tested and amended by ap- 
plication to many such cases in which 
the author has testified as an expert on 
handwriting. Psychology, mathematics, 
and literature, as well as chemistry, pho- 
tography, and microscopy, are made to 
serve. “It abounds,” says Prof. Wig- 
more, “in the fascination of solved mys- 
teries and celebrated cases. And it in- 
troduces us to the world-wide abundance 
of learning in this field.” 

The purpose of the book is to assist 
in the discovery and proof of the facts 
in any investigation or legal inquiry in- 
volving the genuineness of a document. 

The vast increase in the use of docu- 
ments is one of the characteristics of 
modern civilization, and, as all such 
documents are subject to forgery, spu- 
rious papers are constantly being pro- 
duced. If the interests of justice are to 
be fully served the lawyer should know, 
at least in a general way, what initial 
steps to take in order to test the genuine- 
ness of an instrument which is submit- 
ted to him as fraudulent. Questions of 
this character may arise in the midst of 
a trial when a prompt decision is im- 
perative, and immediate knowledge is 
doubly valuable. 

Mr. Osborn’s book is especially de- 
signed for the use of the lawyer, but it 
will also prove useful to the banker, the 
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“The Menace of the Police—The De- 


business man, or to anyone who may be 
called on to investigate the genuineness 
of a document. As stated by the author 
in his preface, “Definite instructions re- 
garding the investigation of the several 
classes of questioned documents are giv- 
en; the chapters on photography and the 
use of the microscope outline specific 
methods and give practical directions that 
in any case can at once be put in opera- 
tion; the chapter on typewriting as evi- 
dence is the result of study, experience, 
and investigation in this important new 
field ; the method outlined for the measur- 
ing and recording of ink tints makes it 
possible in many cases to present con- 
clusive testimony on the subject of the 
age of writing; and the special applica- 
tion of stereoscopic photography to the 
subject of questioned documents makes 
it possible to present delicate and almost 
hidden facts in a most conclusive man- 


” 


ner. 


“Handbook of International Law.” — By 
George Grafton Wilson (West Publish- 
ing Company, St. Paul, Minn.) Buck- 
ram. $3.75. 

Since the first Hague Conference there 
has been a greater development of inter- 
national law than during the three pre- 
ceding centuries. Mr. Wilson, who is 
professor of international law at Brown 
University and lecturer on the same sub- 
ject at Harvard University and the Unit- 
ed States War College, has taken an ac- 
tive part in the recent peace conferences, 
and his book has the advantage of his 
personal acquaintance with the progress 
of current movements along these lines. 

The work is a valuable addition to the 
“Hornbook Series.” It sets forth as far 
as space permits the historical develop- 
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ment of the principles of international 
law. Owing to the numerous and re- 
cent modifications of earlier views, par- 
ticular attention is also given to those 
principles as they are at present interpret- 
ed. The book will serve the needs of the 
practising lawyer in giving up-to-date in- 
formation, and it is particularly adapted 
to meet the requirements of teachers and 
students of the subject. 


Collier on “Bankruptcy.”—8th ed. 1 vol. 
$7.50. 
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Remington on “Bankruptcy."— Vol. 3. 
Supplementing and bringing down to 
date the 2-volume set. Buckram, $6. 

Green's “Cases on Carriers.” — ( American 
Case Book Series.) Buckram, $4. 

“Criminal Evidence.”— By H. C. Under- 
hill. 2d ed. 1 vol. Buckram, $7.50. 

Reese's “Texas Digest.” — Supplementing 
Green and Batts’ Buckler. 3 vols. $25. 

“Cases on Wills."°—By George P. Costi- 
gan, Jr. (American Case Book Series.) 
Buckram, $4.50. 


Recent Articles in Law Joumals 
and Reviews 


Animals. ‘ 

“Cruelty to Domestic Animals.”—35 
Law Magazine and Review, 437. 
Arbitration. ; 

“Compulsory Arbitration of Strikes 
and Lockouts.”—17 Case and Comment, 
170. 

Aviation. 

“Aviation and Wireless Telegraph, 
etc.”—46 Canada Law Journal, 480. 
Bankruptcy. 

“Bankruptcy Law Amendments.”—43 
Chicago Legal News, 23. 

“Trust Property and Bankruptcy.”— 
29 Law Notes, 237. 

Bar Associations. 

“International Law Association.”—45 
Law Journal, 521. 

Boycotts. 

“Principles Applicable in Determining 
the Lawfulness of a Boycott by a Labor 
Union.”—17 Case and Comment, 159. 
Bureaucracy. 

“The Dangers of Bureaucracy.”—29 
Law Notes, 240. 

Civil Responsibility. 

“The Modern Conception of Civil Re- 
sponsibility.” —45 Law Journal, 528. 
Constitutional Law. 

“The Constitution and the Veto Reso- 
lutions, March, 1910. (Power of Eng- 


lish House of Lords over Money Bills.)” 
—35 Law Magazine and Review, 417. 

“Conflict of Power. (Between State 
and National Governments.)”—3 Law- 
yer & Banker, 239. 

Corporations. 

“Is National Incorporation Wise and 
Constitutional."—-3 Lawyer & Banker, 
251. 

“Drafting a Uniform Foreign Corpo- 
ration Law.”—41 National Corporation 
Reporter, 53. 


Corpus Juris. 

“American Editorial Comment on the 
Corpus Juris Project.”—22 Green Bag, 
457. 

Courts. 

“Does the Court Make or Interpret the 
Laws ?”—43 Chicago Legal News, 20. 

“Remodeling the Supreme Bench.”— 
41 National Corporation Reporter, 52. 

“One Final Court of Appeal for Aus- 
tralia.”"—35 Law Magazine and Review, 
406. 

Criminal Law. 

“The Defense of Insanity in Criminal 
Cases.”"—3 Lawyer & Banker, 260. 

“Suggestion as a Criminal-Dynamic 
Force.”—3 Lawyer & Banker, 269. 

“Mr. Churchill’s Proposals. (Penal 
Reform)”—129 Law Times, 314. 
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“The Menace of the Police—The De- 
lays of Justice.’—40 National Corpora- 
tion Reporter, 984. 

“Coddling Criminals. (Parole Sys- 
tem.)”—41 National Corporation Re- 
porter, 41. 

“Borstal. (Juvenile Offenders. )”—29 
Law Notes, 242. 

“The Writ of Venire de Novo and the 
Court of Criminal Appeal.”—74 Justice 
of the Peace, 363, 374. 

“Antiquities of the law.—No. 5.”—29 
Law Notes, 239. 

“Anglo-American Philosophies of Pe- 
nal Law. II. Punitive Justice.”—1 
Journal of Criminal Law and Criminol- 
ogy, 354. 

“Has Crime Increased in the United 
States Since 1880?”—1 Journal of Crim- 
inal Law and Criminology, 378. 

“Criminal Law Reform.”—1 Journal 
of Criminal Law and Criminology, 386. 

“Tests of Criminal Responsibility of 
the Insane.” —1 Journal of Criminal Law 
and Criminology, 394. 

“Treatment of the Released Prisoner.” 
—1 Journal of Criminal Law and Crim- 
inology, 403. 

“Principles of Police Administration.” 
—1 Journal of Criminal Law and Crim- 
inology, 411. 


Drains and Sewers. 
“Highway and Main Road Drains.”— 
74 Justice of the Peace, 374. 


Evidence. 

“The Admissibility of Evidence in Re- 
vision Courts.”—74 Justice of the Peace, 
397. 

Executors and Administrators. 

“Executors’ Commission.”—32 Aus- 

tralian Law Times, 2. 


Food. 

“A Plea for a Legal Standard under 
the Sale of Food and Drugs Acts.”—35 
Law Magazine and Review, 398. 

“Horseflesh as Food.”—74 Justice of 
the Peace, 386. 

Husband and Wife. 

“Right of Wife to Pledge Husband’s 
Credit.”—43 Chicago Legal News, 6. 
Injunction. 

“The Use and Abuse of Injunctions in 


Labor Controversies.”—17 Case and 
Comment, 173. 


Insurance. 

“Validity of Indemnity Insurance Con- 
tracts.”"—46 Canada Law Journal, 484. 
Land Titles. 

“Examination of Titles to Land.”—71 
Central Law Journal, 93. 


Master and Servant. 

“The Pay Check System.”—3 Law- 
yer & Banker, 277. 

“Employers, Employees, and Acci- 
dents.” —45 Law Journal, 527. 

“Employers’ Liability and Compensa- 
tion Legislation.”—17 Case and Com- 
ment, 167. 

“Employers’ Liability."-—41 National 
Corporation Reporter, 41. 

“The Employer’s Liability Problem.” 
— 3 Lawyer & Banker, 292. 

“Employers’ Liability Here and 
Abroad.” —42 Chicago Legal News, 416. 

“Servant’s Assumption of Risk of 
Master’s Breach of Statutory Duty.”— 
71 Central Law Journal, 131. 

Patents. 

“The Needed Reform of Patent Pro- 
cedure.”—43 Chicago Legal News, 7. 

“The Patents and Designs Act, 1907.” 
—35 Law Magazine and Review, 385. 
Practice and Procedure. 

“A Practical Program of Procedural 
Reform.”—22 Green Bag, 438. 

Prize. 

“The Declaration of London. (State- 
ment of Principles Which should Gov- 
ern International Court of Appeal in 
Matters of Prize, in Absence of Treaty 
Stipulations. )”—45 Law Journal, 523. 
Taxes. 

“Inheritance Taxation.”—71 Central 
Law Journal, 75. 

Telegraphs. 

“Aviation and Wireless Telegraph, 
etc.”—46 Canada Law Journal, 480. 
Trials. 

“The Lawyer’s Words.”—17 Case and 
Comment, 179. 

Waters. 

“The Protection of Our Water Sup- 

plies.” —74 Justice of the Peace, 362. 














Cheap Rent.—A- poetic nature and a 
faith in future clover crops are alike 
shown by a Michigan man who has leased 
a lot of land for school purposes for a 
period of ninety-nine years, the only 
rental being one clover blossom per year, 
which is to be picked on the lot and giv- 
en to himself or his heirs. 


Put His Dislike on Record— There has 
been filed at Pottsville, Pennsylvania, the 
oddest deed ever entered at the recorder’s 
office. The deed conveys land for the 
erection of a new church, but stipulates 
that when the church is erected, a certain 
pastor shall be forever debarred from 
holding an office or preaching a sermon 
in the church, and that a specified elder 
shall also be debarred from holding an 
office. 


The Color of a Corporation— In a case 
decided recently in West Virginia, the 
defendant had sold the plaintiff a small 
building lot, one of a group which he 
owned. The sale had been made with a 
stipulation that no land in the division 
should be sold to a colored person, so the 
buyer was highly incensed when shortly 
afterward the remaining lots were all 
sold to a corporation made up entirely of 
negroes. 

A suit for breach of condition was 
brought immediately, but the defendant 
justified his action on the ground that 
the land had not been sold to a colored 
person, but to a corporation. His op- 
ponent, however, replied with the re- 
markable assertion that since a corpora- 
tion is a person, then if its members were 
all negroes, it could with great propriety 
be called a colored person. 

It looked for a while as if this argu- 
ment might win the day, until the de- 
fendant presented the following hypo- 
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thetical case for the consideration of the 
court: “If the corporation had been 
composed half of white men and half of 
negroes, could it then have been consid- 
ered a mulatto?” 

The plaintiff lost his case—American 
Home Monthly. 


The Evasive Corporation — How he could 
imprison a corporation was a question 
which, according to the Sun, recently 
confronted Judge Pritchard in the crim- 
inal court at Indianapolis, during and 
after an argument on a motion to quash 
in a case against the English Woolen 
Company, charged with having used the 
union label on its goods without the 
right to do so. 

The motion to quash set out that no 
corporation has ever been imprisoned in 
this or any other state, and that it would 
be impossible to imprison such an in- 
tangible thing. 

Attorney C. C. Pettijohn, for the de- 
fendant, also raised the question that the 
sheriff of Marion county could not col- 
lect per diem for the “feed and keep of a 
corporation.” 

Judge Pritchard said he considered the 
statute as not applying to a corporation, 
inasmuch as it seemed mandatory to him 
that the defendant, if convicted, must be 
imprisoned in the penitentiary, or, if 
fined, imprisonment in the jail or work- 
house must be added. 


A Summer Snowball.— A short and very 
much excited gentleman, says the Wash- 
ington Star, recently entered Assistant 
United States Attorney Weyrich’s office, 
and exclaimed : 

“Make me a warrant and make it for 
me quick.” 

“What's the matter?” inquired Mr. 
Weyrich. 
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“T was hit with a snowball,’ was the 
astounding reply. 

“When ?” inquired Mr. Weyrich. 

“This morning. Make me a warrant, 
quick.” 

Mr. Weyrich slipped a little farther be- 
hind his desk after satisfying himself 
that there were more than two police- 
men in the corridor just outside the door. 

“How could that be?’ he inquired, 
soothingly. “This is August. There is 
no snow.” 

“That is foolish,” said the short gen- 
tleman. “It was a snowball made of ice 
and strawberry flavor. It hit me in the 
face and made a big splash. Make me a 
warrant.” 


Sentences of “Floating Court.”— United 
States District Judge Cushman, who has 
been conducting a “floating court” aboard 
the revenue cutter Rush, has completed 
his work along the Aleutian peninsula, 
and is on his way back to Seward. 

While at Unalaska the court disposed 
of the cases of three Japanese schooners, 
seized by revenue cutters for violations 
of the government fishing and sealing 
regulations. 

Twenty-eight Japanese, the entire crew 
of one schooner, were sentenced to serve 
three months in jail at hard labor for il- 
legal sealing in the waters of the Pribylof 
group. Another schooner was fined $400 
for illegal fishing, and a third was fined 
$500 for having failed to clear the cus- 
tomhouse when ordered. 


The Rarity of Concord.—Lumpkin, J., in 
Southern Cotton Oil Co. v. Skipper, 125 
Ga. 370, says: In one respect this case 
brings to mind the words of Juvenal: 
“Rara avis in terris, nigroque simillima 
cygno.” Its quality of rarity consists in 
the fact that counsel for both sides con- 
cur in the opinion that the trial judge 
erred in giving to the jury a particular 
charge, and that a new trial should be 
granted. In this unusually harmonious 
view we concur with them. Thus is fur- 
nished the spectacle (more rare indeed 
than a black swan) of a court of last re- 
sort being able to render a judgment 
which, as to one point, at least, meets the 
concurrent views of counsel for both liti- 
gants. 


Cited from the Oldest Law Book.—A brief 
filed in the Supreme Court of the United 
States, by a colored attorney, in opposi- 
tion to a motion to dismiss the appeal 
taken by him, concludes as follows: 

“The plaintiff, therefore, having, in our 
judgment, indisputably and incontrovert- 
ibly established each proposition herein, 
and knowing that this court is the high- 
est court of justice in this great govern- 
ment, ordained ‘to establish justice, in- 
sure domestic tranquillity,’ etc. (preamble 
of Constitution of the United States), 
and believing also that from many of the 
decisions already rendered, that it de- 
lights ‘to keep judgment and to do jus- 
tice,’ etc. (Isaiah, lvi. 1, Micah, vi. 8, 
Rom. xiii. 1 to 7), upon the record, in 
causes brought before it, and for pur- 
pose; and, we trusting, depending, and 
relying upon God, from whom cometh 
our help (Ps. cxxi. 1 and 2), and who is 
the source of all our strength (Ps. xxvii. 
1), the God of justice; and believing fur- 
ther that the record and the law sustain 
our contention, and that this court has 
the unqualified right to entertain this 
writ, and then to re-examine the judg- 
ment of the state court, and thereafter to 
affirm, revise, or reverse the same, as, in 
its wise judgment, justice demands. 
Therefore we do now, in conclusion, state 
that in our humble judgment, that the 
said motion to dismiss the writ ought not 
to be granted; but to the contrary, that 
the relief duly sought for by plaintiff 
should be granted.” 


The Woman Lawyer's Hat.— “Supreme 
Court Justice Goff,” says the Brooklyn 
Eagle, “is a stickler for the dignity of 
the court, and the male lawyer who in- 
fringes on the court’s almost transmarine 
conception of that dignity is a very un- 
lucky lawyer indeed. But when the jus- 
tice ordered a woman lawyer to take off 
her hat in the court room, he went fur- 
ther than he has ever gone in the line of 
exact prescription of costume and man- 
ners for those who practice before him. 

“The right of a woman to wear her 
hat, and anywhere and everywhere, in the 
dining room, at public euchres, in thea- 
tres when it does not bar the view of 
others, in women’s club meetings and in 
the church at public worship, is socially 
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conceded. The older ritual of the Jews, 
indeed, compels women in synagogues to 
bare their heads, and men to keep their 
hats on. But St. Paul, in the first Epis- 
tle to the Corinthians, gave a semi-eccle- 
siastical indorsement to our modern cus: 
tom, at least, so far as churches are con- 
cerned, saying: 

“Every man praying or prophesying, 
having his head covered, dishonoreth his 
head. But every woman that prayeth or 
prophesyeth with her head uncovered 
dishonoreth her head; for that is even all 
one as if she were shaven.’ 

“Whether, in the face of custom built 
upon such authority, and practically uni- 
versal, a judge has a right to demand the 
removal of a woman lawyer’s hat in 
court, is a serious question. He has a 
right to make all reasonable regulations. 
But he would probably have no right to 
insist that every man appearing before 
him should wear a crimson necktie. Un- 
fortunately, the woman lawyer at whom 
the Goff pronunciamento was aimed, 
obeyed at once, and no test case will be 
made. Her hair was in perfect order 
and she chose not to raise the issue. Per- 
haps in the near future it will come up 
and be decided. Woman at the Ameri- 
can bar has not fully established her 
status yet.” 

The query propounded by Judge Goff 
at the time of the occurrence seems to 
us a conclusive argument on this ques- 
tion. “Are you any different from any 
other attorney?” said the court. “Why 
don’t you remove your hat?” 


An Eccentric Defnition.—Eminent law- 
yers are frequently amazingly ignorant 
on all subjects other than law. A good 
story is told of a judge who once in- 
terrupted a well-known patent counsel: 
“T am sorry to stop you; but while I un- 
derstand the term ‘eccentric’ when ap- 
plied to persons, I must confess that I 
am quite at a loss to appreciate its mean- 
ing when applied to things.” The 
learned counsel looked a little puzzled 
for a moment, and then amid consider- 
able merriment evoked by his reply, said: 
“An eccentric, my Lord, is a circle whose 
center is not in the center.” And a pre- 
cious good rough-and-ready definition 
too.—Law Notes. 





Refused to Travel Out of the Record.— 
Lamm, J., in Story v. Story, 188 Mo. 110, 
says: “In the consideration of this case, 
we trust we have given proper weight to 
the argumentum ad hominem addressed 
to us ore tenus, and outside the record, 
by the earnest and eloquent counselor ap- 
pearing for respondents, to the effect (1) 
that it was his first case in this court, 
that (2) he had a contingent fee of re- 
spectable size in the final result (and 
needed the fee), and (3) that his clients, 
the daughters of testator, were goaded 
by penury and like misfortune into earn- 
ing a scant and hard living by manual 
labor in the fields of Stoddard county, 
and hence he was anxious to win his 
case. 

“Avowing a natural sympathy for the 
persuasive conditions indicated above, yet 
it would seem that we are wisely pre- 
cluded from giving any consideration to 
aught but the law of a case, and to the 
application of that law to the cold record 
facts. Hence we must gently but firmly 
decline to follow the attractive lead sug- 
gested by respondents’ counsel.” 


A Preponderance of Evidence.—This took 
place in Marion county. It was before a 
justice of the peace. Mr. C. and Mr. K., 
two of the legal fraternity at Peabody, 
were trying a case before a justice, who 
was not remarkable for his knowledge of 
the law. This was his first case. In the 
progress of the trial Mr. C. stated a cer- 
tain proposition, and claimed it to be the 
law of the state. Mr. K. in turn stoutly 
disputed it. 

“If it please the court, please swear 
me,” said Mr. C. The oath was duly 
administered, when the attorney went on 
to reiterate his proposition, and to state 
that it was the law of Kansas. 

“What are you doing?” asked the as- 
tonished Mr. K. 

“T am swearing to the law as an ex- 
pert,” quickly responded Mr. C., “and 
unless you swear it is not, I shall claim 
judgment of this court.” 

As Mr. K. refused to swear, the jus- 
tice rendered judgment for Mr. C.’s 
client, grandly remarking that “as Mr. 
K. would not swear to the contrary, the 
preponderance of the evidence is with 
Mr. C.” 
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Women and Trousers.—Governor Stubbs, 
of Kansas, received a letter from a widow 
asking permission to wear men’s trousers 
while at work at her home. The letter 
states the widow is supporting a large 
family, which necessitates outside work, 
and that in wearing skirts she is badly 
handicapped. The communication was 
turned over to the attorney general, and 
that official ruled there was no law pro- 
hibiting a woman wearing man’s trous- 
ers,—especially if she were the head of 
the house. 

This incident led the Kansas City Jour- 
nal to make the following observations: 
“When a Kansas woman addressed a let- 
ter to the attorney general of the state, 
asking him if there was any law forbid- 
ding her wearing trousers, the matter 
caused considerable comment. The 
woman was a plain, sensible person, who 
worked hard to support herself and chil- 
dren on a small farm, and in this employ- 
ment she found skirts encumbering and 
awkward. She decided that she could 
wear trousers with comfort and conven- 
ience, provided the law would permit. 

“There is something fine about this 
Kansas woman’s position. She did not 
simper and treat the subject frivolously, 
but went straight to the point. There is 
no hint of immodesty or ‘manishness’ 
about the proposition, and it certainly is 
not a joke with her. And it is gratifying 
to note that the attorney general assured 
her that she could wear trousers if she 
cared to do so, without offense, either 
legal or ethical.” 

This question has recently received 
consideration in an English court. “A 
girl,” says the London Law Journal 
“when arrested on a charge of theft, was 
in male attire, and when before the North 
London magistrate the other day, in- 
quired whether there was a law to say 
what a woman should wear. There are 
now no sumptuary laws, and fashion 
alone rules the dress of the sexes; but 
it has been usual to treat as idle and dis- 
orderly persons those who go about in 
the garb of the other sex. There is said 
to have existed at common law the of- 
fense of ‘travesty,’ i. e., the wearing by 
one sex of the garb of the other; but we 
can find no authority or case or statute 
that the wearing of the attire of the op- 
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posite sex can of itself now be treated 
as a criminal offense, though the disguise 
may afford some indication that the wear- 
er is up to no good.” 


Not Found in the Book of Forms.—In 
an action brought by the trustees of 
certain Masonic orders, to restrain the 
operation of machinery in the immediate 
neighborhood of the lodge rooms, de- 
fendant’s counsel in his answer makes 
the following eloquent presentation of 
the facts: ‘Plaintiffs, as individuals or 
representatives, have no right to assume 
or claim an exclusive right to that part 
of the city, to use the agencies of the law 
to paralyze the hand of labor or the 
march of modern progress. If they want 
silence and a solitude suited to their 
tastes, let them return to the historic 
places of their origin, and then the plains 
and forests of Palestine will resound 
with their music, oratory, and magic 
rites; but in the name of American thrift 
and progress, modern civilization and en- 
terprise, and even common decency, let 
them endure a little of the noise of in- 
dustry, the whirl of busy wheels, the 
hammer of the skilful mechanic, and the 
music of throbbing machinery; and let 
them rest from frivolous displays of 
bloodless swords, dustless uniforms, bra- 
zen music of hired bands, and harmless 
imitations of the glorious knights of old 
whose deeds of heroism ring as sweet 
music from the pages of history, in their 
valiant defense of Christian pilgrims to 
the holy shrine. These toy shows and 
showmen should step aside, and let the 
procession of American progress pass 
by.” 


Alleged Better Law.—A declaration re- 
cently filed in the circuit court of a coun- 
ty in Tennessee, in an action brought to 
recover for personal injuries, contains 
the following unusual averment: “All 
of this injury and damage to the plain- 
tiff, J. H., occurred in the state of North 
Carolina on or about June 15, 1909, and 
occurred under the statute laws of Tar 
Heal State, North Carolina, that existed 
at the time of the accident, which the 
statute provides that they are liable un- 
der the conditions alleged above, which is 
a much better law than the Tennessee 
law governing such cases.” 
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Personal items concerning Bench and Bar. 


Hon. James Harvey MaclLeary 


An active member of Porto Rico’s Supreme Court. 


Honorable James Harvey MacLeary is 
a Tennessean by birth, a Texan by adop- 
tion, and a Porto Rican by preference. 
He was born near Carthage, Tennessee, 
Later his father re- 
In 1861 Judge 


on July 27, 1845. 
moved to Harvey, Texas. 
MacLeary left col- 
lege and enlisted in 
the 5th Texas Cav- 
alry, in which he 
served until 1865 
with high honors, 
participating in all 
the battles in which 
the regiment was 
engaged, and being 
four times wound- 
ed. 

In 1866 he en- 
tered Washington 
and Lee Univers- 
ity, graduating in 
1868. In 1869 he 
was admitted to the 
bar and began prac- 
tice in Columbus, 
Texas, removing 
later to San Antonio. He served in the 
house of representatives and senate of 
Texas and as attorney general and Presi- 
dential elector. 

In 1886 he was named one of the -jus- 
tices of the supreme court of Montana, 
but resigned the post on account of the 
rigorous climate. 

From 1896 to 1898 he was general 
counsel for the Postal Cable Companies 
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of Texas and Louisiana. 

In 1898 he was commissioned Inspec- 
tor General of Volunteers, and partici- 
pated in the campaign ending with the 
fall of Santiago. When General Wood 
was named Governor of Cuba he asked 
Judge MacLeary to 
accompany him, 
and gave him the 
post of Inspector 
of the Department 
of Charity, and in 
February, 1901, he 
came to Porto Rico 
in response to a 
cable from Secre- 
tary Hunt. He be- 
came assistant sec- 
retary of Porto 
Rico, and was later 
appointed by Presi- 
dent Roosevelt to 
the Porto Rican 
Supreme Bench, 
which position he 
still holds. 

Judge MacLeary 
is a cultured, accomplished gentleman 
of strong character and firm convictions. 
In a series of able decisions he has done 
much toward building up in Porto Rico 
an ideal system of justice. He enjoys 
calling himself a Porto Rican and re- 
peatedly has manifested his desire to pass 
the rest of his days there. He is deeply 
concerned in the intellectual and material 
progress of his adopted home. 
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New Mexico's Attorney General 


Honorable 
Frank W. 
Clancy, At- 
torney Gen- 
eral of the 
territory of 
New Mexico, 
was born in 
Dover, New 
Hampshire, 
on the 15th 
day of Janu- 
ary, 1852. 
He went to 
Washington, 
District of 
Columbia, 
with his par- 
ents in 1866, where he was a student at 
the Columbian University, now George 
Washington University, and later, was 
employed for several years in the office of 
William E. Chandler, afterwards Sena- 
tor from New Hampshire, and as a clerk 
in the office of the United States Coast 
Survey, from which he resigned to go 
to New Mexico in 1874, after having 
graduated from the Law Department of 
the Columbian University, and after ad- 
mission to the bar of the District of 
Columbia. He was admitted to practice 
in New Mexico in September, 1874, and 
has made his home in New Mexico from 
that time to the present, although absent 
from the territory from the early part of 
1877 to the summer of 1879, during the 
greater part of which time he was secre- 
tary for Mr. Richard C. McCormick, 
who was Assistant Secretary of the 
Treasury in 1877, and Commissioner 
General to the Paris Exposition in 1878. 
Upon Mr. Clancy’s return to New Mex- 
ico, in 1879, he became clerk of the su- 
preme and district courts at Santa Fe, 
which positions he held until March 
1883, resigning to resume the practice of 
law as a member of the partnership of 
Catron, Thornton, & Clancy. In 1887, 
this firm was succeeded by Catron, Knae- 
bel, & Clancy, which continued until 
1891, being then dissolved by agreement. 
In January, 1892, he removed to Albu- 
querque, which has remained his resi- 
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dence to the present time. In 1889, he 
was a member of a convention called un- 
der authority from the territorial legis- 
lature, to frame a state constitution for 
submission to Congress; in 1898, he was 
mayor of the city of Albuquerque, and 
in 1901 was appointed territorial dis- 
trict attorney, which position he held un- 
til 1909, when he was appointed to. his 
present position. He has always been a 
Republican in politics. 


Prof. Thomas H. Street, of the Law 
Department of the University of Mis- 
souri, and Washington L. Goldsborough, 
of Maryland, have been appointed as the 
two American representatives on a com- 
mittee to prepare a complete code of 
laws for the Philippine Islands. 

Goldsborough has been in the Philip- 
pines since the Spanish-American war, 
having given up the practice of law in 
Maryland to go to the front as the cap- 
tain of a company of volunteers. Since 
that time he has been a judge of two dif- 
ferent insular courts. 

The work of codification will require 
several years. Each member of the com- 
mittee is to receive a salary of $6,000 per 
annum, 


Judge L. M. Keys, of Hobart, Okla- 
homa, is one of the most prominent law- 
yers in that state. He removed to the 
territory in 1889 and has served as city 
attorney of Oklahoma City, assistant 
United States attorney, and was Kiowa 
county’s first county attorney. In the 
course of his legal career, out of fifty- 
five murder cases which he has tried he 
has been wholly successful in forty-nine 
of them and completely lost none. Judge 
Keys has a large private practice, being 
counsel for several railroad companies 
and banks. At the recent Republican 
primaries he was nominated for justice 
of the supreme court for the fifth judicial 
district by a large majority. 


Circuit Judge A. J. Vinje has been ap- 
pointed to the bench of the supreme court 
of Wisconsin, to fill the vacancy made by 
the resignation of Justice Dodge. 
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Active Members of the Profession 


EDMOND BLOCK 
ILOILO, P. I. 


Mr. Block is a member 
of the law firm of Roth- 
rock & Block, of Iloilo, and 
is assistant general attor- 
ney to the Philippine Rail- 
way Company. He was 
for some years a valued 
member of the staff of the 
attorney general of the 
Philippine government, 
where his work attracted 
the attention of the general 
attorneys of the company. 
His partner, P. Q. Roth- 
rock, is the pioneer Ameri- 


States 


School. 


the British, 


in the Philippines 


JOHN BOARDMAN 
ILOILO, P. I. 


Before coming to the 
Philippines, years ago, as 
captain and adjutant of the 
26th Infantry, United 
Volunteers, 
Boardman practised law in 
the city of Boston. 
a graduate of both Harvard 
College and Harvard Law 
He represents in 
a legal capacity many of 
German, 
Chinese banking, 


COL. J. N. WOLFSON 
MANILA, P. |. 


Colonel Joseph N. Wolf- 
son was a practising attor- 
ney in New Orleans when 
war with Spain was de- 
clared. He enlisted in the 
12th Infantry, and went to 
Manila with the regiment. 
He saw a good deal of ac- 
tive service and hard fight- 
ing, and later was assigned 
to duty in the judge advo- 
cate general’s office. On 
leaving the Army he com- 


Mr. 


He is 


and 
import- 





can attorney of Iloilo, and 
is heavily interested in the 
sugar lands on the island 
of Negros. 


ing, and exporting houses 
of Iloilo, and has had much 
to do with incorporation 
business. 


menced the practice of law 
in Manila, where he has 
met with marked success. 












Edwin Walker, dean of the Chicago 
bar and one of its foremost corporation 
lawyers, died recently at his summer 
home in Wequetonsing, Michigan. 

Attorney Walker gained distinction in 
his profession through his participation 
in great railroad litigation and in other 
corporation cases. He was special coun- 
sel for the United States in the conspiracy 
case against Eugene Debs in the rail- 
road strike of 1894. Before his practical 
retirement from practice in 1903, he had 
become eminent as an authority on cor- 





poration law. He was widely known and 
had many warm friends. 

Chicago had been Mr. Walker’s home 
since 1865. He came to the city when 
the Cincinnati, Richmond, & Logansport 
Railroad, of which he was general coun- 
sel, moved its general offices here and 
merged into what was known as the Chi- 
cago & Great Eastern Railroad. When 


this road was merged with the Pennsyl- 
vania lines, in 1870, he retained his legal 


connection with the consolidated lines un- 
til 1883. 
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Secretary of Public Instruction in the 
Philippine Islands. 


Honorable 
Newton W. 
Gilbert, a 
lawyer by 
profession, 
holds the 
portfolio of 
secretary of 
Public In- 
struction in 
the Philippine 
Commission. 
In an article 
in the Manila 
Times, Mr. 
Gilbert states : 
“Perhaps in 
no respect 
have conditions in the Philippine Islands 
been so changed within the past decade as 
they have in the matter of public instruc- 
tion. Almost the first statement 
made by the Commission sent to inaugu- 
rate civil government, was that education 
should be secularized and made general 
throughout the Archipelago; that the 
public should be taught the theory of in- 
dividual rights and the means whereby 
these rights might be obtained and safe- 
guarded; that an intelligent public opin- 
ion should be created for the guidance 
of those holding public office ; and that as 
they advanced in capacity the govern- 
ment should more and more be intrusted 
to the people of the islands. This is the 
task which the schools encountered. 

“The Commission authorized the em- 
ployment of a thousand American teach- 
ers. It was decided that all instruction 
should be given in English, and the 
teachers were sent throughout the is- 
lands. Instruction in the prov- 
inces was at first largely confined to pri- 
mary subjects, and Americans did the 
actual work of teaching. By degrees, 
however, Filipino teachers have been 
trained, and primary instruction is now 
almost entirely given by them, the Amer- 
icans being used to supervise the work. 

“There are at present thirty-five high 
schools in the islands, located, as a rule, 





HON. NEWTON GILBERT 





Case and Comment 





There 
are few colleges in the islands, and the 


in the provincial capitals. 


professions will for many years be 
filled with men and women who have 
completed only the high-school course.” 


United States District Attorney Henry 
A. Wise has a totally blind assistant in 
his office. Raymond A. Brown, a grad- 
uate of the Harvard Law School in the 
class of 1910, is the young man. Mr. 
Brown has been blind since the age of 
eight. His duties consist in brief mak- 
ing, for which his secretary reads aloud 
the papers while he makes the necessary 
deductions and afterward either dictates 
to a stenographer or operates his own 
typewriter, at which he is an expert. Mr. 
Wise said that his new assistant had 
proved himself very capable. 


A. Bleecker Banks, formerly mayor 
of Alb», died at his summer home at 
Bar Harsor, Maine. He was seventy- 
two years of age and had been in ill 
health for a long time. He was born in 
New York in May, 1837. He was elect- 
ed a member of assembly by the Demo- 
crats in 1862, and served in the state 
senate from 1868 to 1871. He was mayor 
of Albany from 1876 to 1878, and was 
re-elected in 1884, serving two years 
more. He was head of the firm of Banks 
& Company, law-book publishers. 


The new president of the American 
Bar Association, Edgar H. Farrar, of 
New Orleans, is one of the leading law- 
yers, not only of his own state but of the 
country. He has been in the active prac- 
tice of law for over thirty-five years, and 
during that time has handled with marked 
success litigation of every character and 
of great magnitude. Mr. Farrar, while 
always taking an active interest in public 
affairs, has steadfastly refused to accept 
any political office, but as chairman of 
the Louisiana tax commission, appointed 
by Governor Blanchard in 1907, he 
evolved a plan for the scientific assess- 
ment and levy of taxes, which, if adopt- 
ed in Louisiana, will greatly advance the 
economic and financial conditions of his 
state. 













At What Bar Did They Practice—A_ re- 
cent advertisement setting forth the mer- 
its of a book on “Intoxicating Liquors” 
announces that the authors are “men who 
have had practical experience in and out 
of the courts concerning this subject.” 


Our Judges Are Wiser Now.—The late 
Professor William P. Blake, whose en- 
couraging mineralogical reports induced 
the United States to buy Alaska, be- 
lieved firmly in his country’s future. 

Professor Blake, in a Fourth of July 
address that Tucson still remembers, 
pointed out the forward strides that Ari- 
zona had made. 

“Think of the ignorance and illiteracy 
of the past, all vanished now,” he said. 
“Once, while out on a mineralogical trip, 
I wandered into a courthouse in an Ari- 
zona village. 

“The case afoot concerned a letter. 
The prosecution wanted this letter admit- 
ted in evidence, but the defense wanted 
it barred out. Finally the judge said re- 
luctantly : 

“Hand the pesky thing up here and 
I'll decide on it.’ 

“So the letter was handed up to the 
judge, and he put on his spectacles and 
looked at it sideways and crosswise, and 
a loud laugh went up from the spectators. 

“ “What are they laughing at?’ I asked 
the man next to me. 

“*Why, at the jedge’s bluff, 0’ course,’ 
was the reply. “The old fool can’t read 
readin’-writin’, let alone writin’-writin’,’ ” 

New York Tribune. 





Exceeded the Speed Limit.— A guest in a 


Cincinnati hotel was shot and killed. The 


negro porter, who heard the shooting, 
was a witness at the trial. 


The Humorous Side 


A laugh is worth a hundred groans in any market.—Charles Lamb 


“How many shots did you hear?” 
asked the lawyer. 

“Two shots, sah,” he replied. 

“*Bout like dis way,” explained the 
negro, clapping his hands with an interval 
of about a second between them. 

“Where were you when the first shot 
was fired?” 

“Shinin’ a gemman’s shoe in de base- 
ment of de hotel.” 

“Where were you when the second shot 
was fired ?” 

‘Ah was a-passin’ de Big Fo’ depot.” 
—Literary Digest. 


Non-Conservation— A traveler on the 
country roads of central Vermont is im- 
pressed by the large number of signs 
which prohibit hunting and fishing on 
the premises. One farmer, however, in- 
troduced a pleasing variety by the fol- 
lowing notice: 





* * 
| Hunt, fish, and be d if you get | 

anything you will do better than I | 
| can. | 
| John Smith. | 
* * 


—Life. 


As He Saw It.—The jury room was hot 
and stuffy. All through the night, at in- 
tervals of half an hour, a ballot had been 
taken and no definite conclusion reached. 
The forenoon wore away, and on the 
forty-second ballot the vote stood as it 
had stood since the exit from the court 
room,—eleven—one. 

When the foreman announced the re- 
sult the “one” man addressed the “elev- 
en” in angry tones: 

“Consarn you! You are the stubborn- 
est men I ever saw.—The Housekeeper. 
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A Purist in Court—Lawyer—You drive 
a wagon, do you not? 
Witness—No, sir, it’s 
—Boston Transcript. 


a horse | drive. 


Amended.— The Court: “You will 
swear that the prisoner stole your um- 
brella ?”’ 

The Plaintiff: ‘Your Honor, I will 
swear that he stole the umbrella | was 
carrying.” 


His Only Hope—Mr. W. O. Hart, of 
New Orleans, tells this story: An old 
negro was brought up before the judge, 
charged with chicken stealing; and when 
the usual question was propounded, 
“Guilty or not guilty,” he said: “I don’t 
know, boss; I jest throw myself on the 
ignorance of the court.” 


Overspoke Himself—Captain A. T. Sto- 
vall of Okolona, Mississippi, tells this 
story of an old negro who was “up for 
killing anoder nigger.” 

“A negro is not generally considered a 
strong witness, and yet there is no such 


thing as throwing him off his guard 
when he knows what he should swear to. 

“This is illustrated by the experience 
of a certain negro who had killed another 
down in Mississippi, because he had 
heard the other had made threats against 


his life. The facts of the killing were 
very much against the slayer. He went 
to his district attorney, who happened 
to be the son of the former owner of the 
accused, and made a clean breast of the 
whole situation, and asked him to “throw 
the case out of court,” as he expressed 
it. The negro was surprised when he 
was told by the district attorney, who was 
his boyhood friend, that the killing was 
coldblooded murder, and he would be 
forced to hang him for the crime. He 
advised him to employ the best lawyer 
he could find if he wanted to save his 
neck. 

“Sure enough, the negro employed an- 
other lawyer. \Vhen the case came to 
trial the negro told a different story and 
established a perfect case of self-defense. 
The district attorney was so disgusted 
by the outcome that he determined to go 
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into the previous statement made to him 
by the negro. He related the facts of the 
killing as previously told, and asked the 
negro if that was not his original ac- 
count of the matter, just after the killing 
occurred. He listened to the question 
with rapt attention, and, realizing its per- 
fect truthfulness, without the batting of 
an eye or the exhibition of the slightest 
concern over the awkwardness of the 
situation, answered as follows: “Yes, 
sir, boss, I told you dat, but when I did 
1 overspoke myself.” 


The Point of View.—Judge W. D. An- 
derson of Tupelo, Mississippi, relates this 
occurrence : 

“Uncle George Snow, an old ante bel- 
lum negro, was introduced for the state. 
The counsel asked Uncle George which 
side of Souchatouchee creek he lived on, 
to which he replied: 

“Which side of the creek do I live on, 
boss ?” 

“yes.” 

“Gwine up or down the creek, boss?” 


A Story for Men.— Another story cred- 
ited to the late Justice Brewer has it that 
while he was judge in a minor court, he 
was presiding at the trial of a wife’s suit 
for separation and alimony. The defend- 
ant acknowledged that he hadn’t spoken 
to his wife in five years, and Judge Brew- 
er took a hand from the bench in exam- 
ing the witness. 

“What explanation have you,” he said 
severely to the defendant, “for not speak- 
ing to your wife in five years?” 

“Your Honor,” replied the husband, 
“{ didn’t like to interrupt the lady.”— 
Kansas City Journal. 


Counter-Case. — Upon being called in the 
police court at Asheville, North Carolina, 
charged with an assault upon a clerk at 
a soda-water fountain, the defendant 
arose and said: “Your Honor, I am 
guilty, but I plead a _ counter-case.” 
Whereupon the aforesaid clerk arose and 
replied: “Your Honor, the counter 
didn’t have anything to do with it. I 
walked around the counter before I 
struck him.” 








